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The Lurking Danger of Artificial Intelligence: Greater Preference Exposure
By: Joseph Frank and Jeremy Kleinman, FrankGecker LLP

Recent growth in the use of artificial intelligence (“Al") is changing business processes at a rapid pace, and
the management of credit relationships is not immune from this influence. Indeed, Al can use machine
learning and predictive analytics to better identify customers at risk of non-payment and to communicate
effectively with those customers to optimize collection. Used correctly, these tools can be a valuable part
of credit management and may enhance the ability to get payments in the door. But if the customer mak-
ing those payments is insolvent and ends up in bankruptcy, the use of Al may impact a creditor’s ability to
keep those payments and create exposure to preference liability under section 547(b) of the United States
Bankruptcy Code (11 U.S.C. §§ 101 et seq., hereinafter, the "Bankruptcy Code").

Preferential Transfers and Defenses

We begin with a quick primer on preference liability under section 547(b). Subject to a few enumerated
affirmative defenses, a debtor or trustee in bankruptcy may generally avoid and recover as “preferential”
a transfer of an insolvent debtor’s property (over a threshold amount) made on account of an unsecured
antecedent debt within the 90 days prior to bankruptcy.

While this definition of “preferential transfer” seems to capture virtually every payment made by a debtor
to its unsecured creditors during the 90 days before its bankruptcy filing, section 547(c) of the Bankruptcy
Code provides affirmative defenses that can shield a creditor from liability. The two most commonly used
defenses are:

i. the "subsequent new value” defense under section 547(c)(4), providing a dollar-for-dollar reduction
of preference liability for additional unpaid goods or services provided after payment of one or
more of the alleged preferential transfers; and

ii. the ordinary course of business defense under section 547(c)(2), protecting payments made con-
sistent with either the prior history of the parties’ credit practices, or the "ordinary business terms”
of the creditor’s industry. These alternative criteria are presented disjunctively in section 547(c)(2).
However, some courts have suggested that intensified collection efforts could invalidate a defense
under both alternative prongs of section 547(c)(2). See In re: Lyondell Chemical Company, 2015 WL
5560283, at *9 (Bkrtcy.S.D.N.Y., 2015) (“the Court notes that there is nothing in the record indicating
that LR2 took any ‘extraordinary collection efforts’ that could jeopardize the . .. satisfaction of the
elements of the ordinary business terms defense). Furthermore, to prevail on an ordinary course of
business defense based on ordinary business terms, a creditor “must provide admissible non-hear-
say testimony related to industry credit payment, and general business terms in order to support
its position.” FBI Wind Down, Inc. Liquidating Tr. v. CareersUSA, Inc. (In re FBI Wind Down, Inc.), 614
B.R. 460, 495 (Bankr. D. Del. 2020). Where a defendant presents only its own practices without any
general industry standards for comparison, it has not met its burden. /d.

Al Credit Management and the Ordinary Course Defense

So, what does this have to do with Al? Potentially, a lot. The latest Al credit management tools can:
« prepare reports identifying customers at heightened risk of delaying or missing payments;
« analyze customers communications to predict willingness and ability to pay;
+ identify effective times and methods for communicating collection demands to specific customers;
« generate automated collection communications or demands, with language customized to opti-
mize payment prospects from each specific customer.

Used correctly, these tools can bring greater efficiency and, perhaps, effectiveness to the credit man-
agement process. However, these tools also can generate documentary evidence of identified risks and
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resulting changes in collection efforts, including changes to frequency, methods, tone, and substance of
collection demands, and even escalating threats, any, or all of which could undermine an ordinary course
of business defense. See, e.g. In re hhgregg, Inc., 2022 WL 370279, at *9 (Bankr. S.D.Ind., 2022) (court found
that payments were non-ordinary due in part to increased communications with debtors about the need
for payment that included threats of held shipments and frequently included members of the debtors’
and creditor’s senior management); In re Roberds, Inc., 315 B.R. 443, 467 (Bankr. S.D. Ohio 2004) (rejecting
ordinary course of business defense when payment terms changed, and credit holds took place). Indeed,

a plaintiff in preference litigation would be wise to take discovery relating to (i) the use of Al in connection
with the credit relationship, (ii) when Al identified the debtor as a credit risk, and (iii) how the treatment of,
or interactions with, the debtor deviated from prior treatment of that debtor and the treatment of other
customers.

While it is easy to envision a time when using Al as an essential credit management tool is ordinary in a
creditor’s industry, that time has not yet come, and the interplay between Al and a creditor’s potential
defenses to a preference claim has not yet been explored by bankruptcy courts. Indeed, to a bankruptcy
judge who may lack experience using Al in the operation of a business, these Al collection processes may
be strong evidence that transfers were not ordinary and cannot benefit from the ordinary course defense.

Al on Al Collection

Don't just take our word for it. We asked ChatGPT “does the use of Al to manage a credit relationship
have potential impact on an ordinary course of business defense to a preference claim under section
547(c)(2) of the Bankruptcy Code?” Here was part of its response:

| am not a lawyer, but | can provide some general information that may help you understand the situation.
However, for legal advice specific to your case, it's important to consult with a qualified attorney.

Section 547(c)(2) of the Bankruptcy Code provides for the “ordinary course of business” defense to pref-
erence claims. This defense allows a creditor to argue that the payment or transfer being challenged as a
preference was made in the ordinary course of business between the creditor and the debtor.

The use of Al to manage a credit relationship could potentially impact the ordinary course of business
defense in a preference claim, depending on how the Al system is utilized and its effects on the payment
transactions. Factors that might be considered include:

1. Change in Payment Patterns: If the Al system significantly changes the historical payment patterns
between the debtor and the creditor, it could potentially weaken the ordinary course of business
defense. This might happen if the Al system leads to substantially different timing or amounts of
payments compared to the past.

2. Predictive Analysis: Al systems may use predictive analysis to determine payment schedules. If the
Al's predictions differ significantly from past practices, it could impact the creditor’s ability to estab-
lish a consistent ordinary course of business defense.

3. Influence on Timing and Amounts: If the Al system influences the timing and amounts of pay-
ments, and these changes are deemed unusual or inconsistent with historical practices, it could
impact the creditor’s ability to establish that the payments were made in the ordinary course of
business.
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Practical Steps

So, what should you do? Here are some suggestions:

« Pay attention to the communications generated by Al. If Al is being used to collect outstanding
invoices, significant changes in the Al communications can signal that a customer presents an en-
hanced or even imminent credit risk, which may require special attention to pursue payment while
trying to avoid preference liability. At the same time, if a customer does seek bankruptcy protec-
tion and seeks to recover preferential transfers, the written communications between the debtor
and creditor will likely be scrutinized by attorneys (and, perhaps, a bankruptcy judge) who are
otherwise unfamiliar with the parties’ business dealings. They may interpret changes in the method,
frequency and substance of those communications as undermining an ordinary course of business
defense to a preference claim.

« Address the high-risk customers personally. Once an enhanced risk customer is identified, there
are steps a credit manager (or Al) can take to address the situation, including shortening payment
terms, shifting to CIA or COD, or demanding a deposit or letter of credit, any of which may limit
losses in the event of bankruptcy. However, each of these steps can have a range of other adverse
consequences. Depending on the importance to the debtor of the goods or services being pro-
vided and the debtor’s liquidity, a change to CIA or COD or demand for security could also impact
the debtor’s continued viability, speeding its descent into bankruptcy. Furthermore, any of these
credit actions, or even a written threat to take these actions, could constitute a departure from
“the ordinary course of business,” putting future payments on antecedent debt at risk without the
protection of the ordinary course of business defense. Personal involvement when a customer
presents significant risk of substantial loss or preference liability can ensure that all the potential
consequences of any credit action are carefully considered (including, when necessary, through the
involvement of counsel) and that action and communication are tailored to minimize and balance
those risks.

e Integrate industry norms and practices into your Al designs and directives. Because section 547(c)
(2) protects payments that are either consistent with the parties’ prior business practices or the
business terms, norms and practices that are ordinary in the creditor’s industry, those terms, norms,
and practices can be integrated into an Al collection program. While the “ordinary business terms”
defense is typically established by expert testimony regarding (i) the ordinary business terms in a
creditor's industry, and (ii) whether the payments were received consistent with those terms, evi-
dence of the use of ordinary business terms in Al-based credit management (and no actions that
deviated from those terms) could bolster this affirmative defense.

« Get the Payment. Even if a payment is obtained through collection efforts that depart significantly
from the ordinary course of business, it may still be protected by the subsequent new value de-
fense under section 547(c)(4), but if it is not, creditors will typically have the opportunity to settle
any preference liability at a discount and may have an opportunity to resolve any preference liabil-
ity through a full or partial waiver of an administrative expense or general unsecured claim. This
can often provide a creditor with a greater recovery than refraining from any additional collection
efforts and being paid as an unsecured creditor in the customer’s bankruptcy.

Ironically, when asked how to minimize risk to the ordinary course of business defense from using Al in
credit management, ChatGPT provided the most important advice: “Remember that the specific impact of
using Al in a bankruptcy case can vary based on factors such as the nature of the Al system, the industry
involved, and the overall business relationship. Working closely with legal professionals who have exper-
tise in bankruptcy law is essential to ensure that your use of Al aligns with legal requirements and best
practices.”
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Navigating Change Management in Finance Transformation Projects

By: Danny Wheeler, AR Solutions Strategy Manager, BlackLine

Embracing automation has become a strategic imperative for organizations seeking operational efficiency
and improved reliability for their finance and accounting (F&A) processes. However, digital finance trans-
formation journeys are rife with challenges that can fundamentally shape the ultimate outcome.

A successful implementation doesn’t just mean being smart with technology. It's about managing change
throughout your organization, ensuring everyone in the team is on board and making the most of soft-
ware that tackles the real, everyday pain points for F&A.

You need all the pieces to fit, and to do this, companies must take a considered and strategic approach.

Clear Objectives and Goals

Anchoring your automation initiative in clear, measurable objectives will be paramount to its success.
Objectives that are too vague, challenging, or difficult to measure will hinder your project before it even
begins.

Clear objectives and goals, on the other hand, will help you steer the ship, and right it when things go
wrong. You should think of your objectives as your island. If your project scope starts to creep or become
too complex, it can feel like you're struggling to keep your head above water. When this happens, your
objectives are where you want to return to. You should be able to come back to them throughout the
project, to make sure that what you are doing is aligned with and in support of these initial goals. This will
help you to circumvent scope drift and focus on tackling the challenges that matter most to your business
and its people.

Additionally, during this first step, you should already be thinking about the success story you want to
tell at the end of the project. Think about the objectives you've set — do you know how you will show that
you've met these? What benefits will these help to deliver, for people and the organization? If you can't
answer these questions, you may need to revisit your objectives to make them clearer and more specific.

Establish Metrics that Align with Automation Goals

This brings us onto metrics and measurement. Whatever your goals for implementing new technology, to
demonstrate a good ROI and build a business case for any future improvements, your definition of success
must be etched in metrics. This is an area which sometimes (mistakenly) gets left to the end of a project.
However, | would encourage you to view this as something that goes hand-in-hand with objective setting.

If you don’t think about measurement until the end, you'll only measure what you can — not what would
have been best for showcasing success. Establishing the right metrics at the beginning of the project gives
you the opportunity to look at these at every stage, adjust your approach accordingly and continue on
your transformation journey.

Key Stakeholder Engagement

Planning is of course a priority at the beginning of any project — but change is a team effort. Get the right
people involved and do it right away.

Rather than viewing your automation initiative solely through a technology or organizational lens, think
about transformation as a people-centric process. Who will be impacted by this project and at what stage?
Who needs to be informed? Who is a decision maker? Who can help you shape this? Who, ultimately, will
its success depend on?



Involving key stakeholders from the beginning is important for setting expectations and avoiding chal-
lenges further down the line. If you introduce a stakeholder group too late, you might end up with objec-
tives that move or change over time, or with technology that is not widely accepted by those who need
to use it. Those brought into the project in the early stages are considerably less likely to challenge things
down the line — particularly if they have played a part in setting objectives or goals.

Depending on the size of your organization, the number of people who need to be informed and involved
will vary. But there are three groups you should not forget:

« A senior leader: someone who will help champion the project for you.

* Your IT department: this team is crucial for any digital F&A initiative. The worst thing you can do is
spring a project on them once a solution has been purchased, with an outcome and delivery date
that does not work in reality for their time and resources.

« End users: never forget the people who will be using the software you're introducing and remem-
ber that people can sometimes feel threatened by change. Communicating how this will benefit
them and hearing their concerns are both fundamental to managing change.

Change Champions

Every team needs its heroes. As part of your ongoing stakeholder engagement, try to identify and support
“change champions” within your company.

Your most engaged and passionate colleagues often make the best champions. They're the ones who
know the current processes and pain points, and see the benefits of what you're trying to do. They may
see that the next step in their own career is getting confident using the latest technology. These people
can help you communicate how responsibilities and procedures are changing and why. They can help oth-
ers adapt to the changes and make the integration process smoother.

Testing Before Showtime — Not After

Before your transformation project goes live, remember: test, test, and test again. Do not wait for issues to
reveal themselves after launch. Instead, ensure rigorous testing has been carried out well in advance of the
go live date.

This is a crucial part of the process to ensure that the technology performs as expected and that any
potential roadblocks are dealt with proactively and head on. What's more, it will build confidence in the
system’s readiness and sets the stage for communicating success back to the business.

User Acceptance Testing — testing of the technology with real-life users and scenarios is invaluable at this
stage. It will identify any unforeseen issues before the official launch, giving the team a chance to address
them.

Balancing Perfection and Progress

While it's critical to test and make sure you're set up for a successful launch, it's also important to under-
stand that there is room to refine and improve things at a later stage.

A common mistake during an integration project is to expect perfection right away and become stuck in a
holding pattern when it doesn’t materialize. If 95% of your project and processes are working as expected,
that may be enough. Prioritizing measurable and impactful progress over a ‘perfect scenario’ will help you
to reap benefits sooner. In turn, these benefits will likely help you to make a case for any additional invest-
ment that might be needed to achieve that last 5%.
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Often, it's better to take a step-by-step approach to transformation, gradually scaling and bringing peo-
ple on the journey with you. Trying to do everything at once only heightens the risk of overpromising and
underdelivering.

Sharing the Success

Once everything is up and running, it's time to share the good news. If earlier steps were followed, accu-
rate metrics in line with initial objectives will demonstrate the automation’s positive impact. What's more,
you should have a range of stakeholders and change champions who are ready and willing to talk about
the benefits they've seen along the way.

Ultimately, a successful automation journey opens up exciting possibilities for F&A teams. While the
technicalities are important, the real key to success is understanding that people are at the heart of it all.
Ensuring successful implementation of technology and ushering in positive change requires F&A leaders
to bring together employees, processes, and technology. By following these steps, you should be set up
for success and in a position to demonstrate ROI for the next steps in your transformation journey.
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B2B Credit Card Update

By: Andrew Behlmann and Colleen M. Restel, Lowenstein Sandler LLP

Credit cards have become the dominant method of payment in consumer transactions, with studies show-
ing only 9 percent of Americans use cash as their primary form of payment.! That trend is making its way
into business-to-business (B2B) payments to an ever-increasing degree. Although convenient—and in
many instances necessary—as a method of payment, credit cards are also the most expensive method

of payment for a merchant to accept. The costs of accepting credit cards, commonly referred to as swipe
fees, comprise an alphabet soup of charges imposed at each step of the card payment process. That
panoply of fees typically ranges from 2 percent to 5 percent of the payment amount, which can make a
significant impact on the merchant’s bottom line, especially in an inflationary environment. This leaves
merchants between a rock and a hard place: How can they prevent credit card swipe fees from eroding their
margins while still remaining competitive in the marketplace?

The simplest solution (at least in theory) is to add a surcharge to credit card transactions to recover some
or all of the associated swipe fees. Following a settlement of antitrust litigation against Visa and Master-
card in 2012 and a series of court decisions invalidating various state laws prohibiting merchants from
imposing a surcharge on credit card payments, merchants in the retail arena have begun doing just that.
Other options include cash discounts, convenience fees, and dual pricing (listing separate prices for cash
and credit card sales), but merchants must be mindful of the ever-changing regulatory landscape govern-
ing these mechanisms.

For a short time, surcharging was regulated by federal law. Since 1984, however, such regulation has been
left to a patchwork of state laws. As discussed below, state surcharge regulations remain in effect in a
handful of states. States may take different approaches with respect to (i) whether surcharging is permissi-
ble, (ii) what constitutes a surcharge, (iii) how a surcharge must be communicated to the customer, and (iv)
whether merchants can use dual pricing or cash discounts as an alternative to surcharging.

In a 2017 case, Expressions Hair Design v. Schneiderman,® the U.S. Supreme Court held that a New York
statute that prohibited credit card surcharges but permitted dual pricing impacted merchants’ First
Amendment rights as a regulation of commercial speech. However, the appellate court below, the U.S.
Court of Appeals for the Second Circuit, had not sought an opinion from the Court of Appeals of New York
(New York’s highest court) as to the actual meaning of the challenged statute.

On remand, the Second Circuit certified a question to the Court of Appeals of New York: “Does a merchant
comply with New York’s General Business Law § 518 so long as the merchant posts the total dollars and
cents price charged to credit card users?” The state court answered that question in the affirmative—i.e.,
that a merchant complies with the New York statute “if and only if” it uses dual pricing and lists “the total
dollars and cents price charged to credit card users.” The court explained that under a dual-pricing re-
gime, credit card users “see the highest possible price they must pay for credit card use and the legislative
concerns about luring or misleading customers by use of a low price available only for cash purchases are
alleviated.”* The court concluded that the New York statute prohibited a “single-sticker pricing scheme”

in which merchants list the cash price and indicate that a certain percentage or additional flat fee will be
charged for credit card purchases, requiring consumers to “engage in an arithmetical calculation[.]”

Following a series of procedural contortions in a litigation that lasted over six years, the plaintiffs in Ex-
pressions eventually abandoned their case while the appeal was pending in the Second Circuit on remand,
jointly moving with the New York attorney general to dismiss the appeal and to vacate the order of the

1 Becky Pokora, Credit Card Statistics and Trends 2023, Forbes Advisor (Mar. 9, 2023), available at https://www.forbes.com/advi-
sor/credit-cards/credit-card-statistics/.

2 581 U.S. 37 (2017).

3 Expressions Hair Design v. Schneiderman, 32 N.Y. 3d 382, 393 (N.Y. App. 2018).
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District Court below finding the state statute unconstitutional. As a result, New York's statute has been

left in limbo (albeit with the overlay of a finding that it is a regulation of commercial speech). In 2020, the
New York State Division of Consumer Protection issued an alert indicating that the state intends to resume
enforcement of § 518, but specifically in the consumer context.*

Since the Supreme Court’s decision in Expressions, surcharge prohibitions in many states have been
amended by state legislatures or held invalid by courts, and several state attorneys general have de-
clared their states’ laws unconstitutional and declined enforcement. However, three statutes prohibiting
surcharge remain. In Connecticut, Maine, and Massachusetts,® surcharges remain prohibited while cash
discounts are permissible. In Connecticut, for example, a merchant can be fined $500 per violation of

the surcharge prohibition. It is critical that merchants continue to monitor surcharge regulations as they
evolve. From there, merchants can work with counsel to fine-tune their terms and conditions to leverage
surcharge-friendly state laws to apply to their transactions.® The use of contract terms to designate a
particular surcharge-friendly state as the situs of credit card payments, and to provide that the laws of that
state govern any disputes related to credit card payments, is a common practice. However, to date, that
practice has not been tested in court in a reported decision. Readers should work with in-house or outside
counsel to understand the risks inherent in this approach and to craft contract terms appropriate to their
situation.

In surcharge-friendly states, merchants must still carefully abide by certain requirements imposed by card
network rules and, in some instances, by state statute. First, the surcharge must be disclosed at both the
point of entry and the point of sale. In the context of a restaurant, for example, the surcharge must be
disclosed on both the menu and the bill. In addition, the surcharge must be itemized on the bill or invoice.
The same is true in the B2B context, including any online payment portal or e-commerce website.

Merchants must also abide by certain requirements of the individual card networks, which require mer-
chants to notify the networks in writing, by completing a simple form, at least 30 days before beginning
to surcharge transactions.” Certain credit card networks also direct that customers presenting their cards
cannot be treated differently from those using other credit card brands.

A surcharge can be a flat fee across all transactions, or it can be a percentage of the price of the purchase.
However, a surcharge for Mastercard or Visa credit card transactions cannot exceed the lesser of a cap
established by the card networks (4% for Mastercard, 3% for Visa) or the actual cost of acceptance to the
merchant over a one- or 12-month lookback period. Federal law prohibits surcharging debit card transac-
tions.

Another means of recouping part of the cost of card acceptance is a convenience fee—a fee charged for
all payments made through an alternative payment channel, such as an online payment portal. Conve-
nience fees are not permitted for credit card transactions made with a physical card (“card present” trans-
actions). Convenience fees can be charged across all forms of payment, rather than just credit cards, al-
though certain credit card brands place restrictions on convenience fees. However, a convenience fee must
be a fixed amount rather than a percentage of the sale. In the B2B context, where transaction amounts are
typically larger than in consumer transactions (and can vary significantly from customer to customer), this
requirement makes convenience fees less useful.

4 Consumer Alert: NYS Division of Consumer Protection Alerts Consumers to NY Law Related to Credit and Debit Card Surcharg-
es, Dec. 8, 2020, available at https://dos.ny.gov/news/consumer-alert-nys-division-consumer-protection-alerts-consumers-ny-law-relat-
ed-credit-and.

5 While surcharges remain prohibited in Massachusetts, convenience fees are permissible if certain conditions are met. See Opin-
ion 21-005: Convenience Fee (Apr. 12, 2022), available at https://www.mass.gov/opinion/opinion-21-005-convenience-fee.
6 This article is not legal advice or a legal opinion.

7 Mastercard: https://www.mastercard.us/en-us/surcharge-disclosure-webform.html.

Visa: Notification is now given through your card acquirer.
Discover: Notification is given through your card acquirer and to Discover on a form available from your acquirer.
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In addition to state statutes and requirements of credit card companies, merchants must also be careful
not to violate the Robinson-Patman Act of 1936, which makes it unlawful to sell commodity goods in like
quantities to two different customers at two different prices with the effect of lessening competition. Vio-
lations of the Robinson-Patman Act carry civil liability as well as possible criminal penalties and are poten-
tially actionable by competitors even without federal intervention. Open, and fact-specific, questions must
be considered regarding what constitutes “lessening competition” and whether any defenses—such as a
cost justification or a meeting competition defense—apply.

The decision of whether, and how much, to surcharge will be largely dependent on the merchant’s busi-
ness, the goods sold, the quantities the goods are sold in, and the merchant’s customers, in addition to
the legal considerations discussed herein. There is no one-size-fits-all solution. However, it is possible for
merchants to strike the right balance to maintain their competitive pricing while not sacrificing their bot-
tom line.
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Turning the Tide on Late Payments:

A Spotlight on Efficient Order-to-Cash Strategies
By: Chad Bruffey, Senior Director, Enterprise Sales, Billtrust

Navigating the complex landscape of B2B transactions requires more than just the exchange of goods
and services; it entails a delicate interplay of financial interactions that can greatly influence the health of a
company.

Indeed, conducting business extends far beyond the moment of purchase, stretching into a series of
interdependent steps that together form the Order-to-Cash (OTC) cycle. From the initiation of an order to
final payment processing, the OTC process is an intricate journey that can either propel a company toward
sustainable growth or lead it down a perilous path marked by cash flow bottlenecks.

Unfortunately, the latter is the current reality for many businesses whose success is being threatened by a
continuous spurt of economic challenges. In fact, recent research conducted by IDC on behalf of Billtrust
uncovered the commonality of late payments today, with nearly 1-in-5 invoices (17%) going unpaid by
their due date.

The danger of late payments cannot be understated. Beyond the immediate impact on cash flow, late pay-
ments ripple through the entire supply chain, causing a domino effect of delayed payments to suppliers,
hampered production schedules, and strained relationships. This, in turn, can have a far-reaching impact
on the global economy, impeding the overall growth and dynamism of businesses, industries, and entire
sectors.

Addressing this peril requires more than a reactive approach—it necessitates comprehensive and efficient
OTC strategies that tackle the root causes of late payments and fosters a sustainable ecosystem of busi-
ness transactions.

The Rising Need for Modern OTC Processes

In an era where business landscapes are rapidly evolving, adopting a modern OTC system has become

not just a choice but a strategic imperative. The traditional linear approach to OTC, which often relies on
manual processes and disjointed systems, is no longer sufficient to meet the demands of a fast-paced and
interconnected global marketplace. Yet, many businesses are stuck in antiquated times, relying on ineffi-
cient processes that are doing more to hurt their financial health than optimize it.

Only 15% of businesses say they've achieved a connected OTC process based on real-time data, under-
scoring a struggle among brands to reach digital maturity. This reliance on inefficient systems is fueling
worry across industries: a staggering 94% of C-suite executives expressed concern that manual OTC pro-
cesses could negatively impact their company’s financial performance.

Simply put, a modern OTC system holds the key to unlocking enhanced efficiency, transparency, and agil-
ity in managing the complex web of transactions that define a company’s financial health. This is because
modern OTC processes can:

« Streamline Workflow Integrations: A modern OTC system seamlessly integrates every step of the
order-to-cash cycle, from order initiation to cash collection. This integration minimizes data silos,
reduces human errors, and ensures consistent and real-time visibility into each stage of the pro-
cess. As a result, decision-makers gain accurate insights into customer behavior, payment trends,
and potential bottlenecks, enabling them to make informed choices that drive the company for-
ward.
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« Enhance the Customer Experience: Customer satisfaction lies at the heart of any successful busi-
ness, and a modern OTC system contributes significantly to delivering a superior customer experi-
ence. By streamlining order processing, invoicing, and payment procedures, companies can provide
quicker response times, accurate billing, and flexible payment options. These customer-centric
features not only foster stronger relationships but also increase the likelihood of timely payments,
mitigating the risk of late payments.

« Provide Data-Driven Insights: Data is a powerful asset that fuels strategic decision-making. A mod-
ern O2C system captures and centralizes a wealth of data related to customer behavior, payment
history, and transaction trends. Through advanced analytics and reporting capabilities, businesses
can harness this data to forecast cash flows, identify areas for optimization, and proactively address
potential payment delays before they escalate.

The most important benefit of all, however, is how a modern OTC strategy can boost payment efficiency
through automation. Let's take a look at why this is so valuable.

Mitigating Late Payments Through Automated OTC Processes

Businesses are increasingly turning to automation as a driving force behind improved efficiency. We're
especially seeing the impact of this transformation in OTC processes, where the integration of automation
has the potential to revolutionize the way companies manage their financial interactions.

Compared to traditional OTC processes, which can be laborious and error-prone, automation empowers

a seamless, error-reduced, and expedited OTC workflow that not only minimizes the risk of late payments
but enhances overall financial agility. Let's take a look at a few ways automation can improve OTC process-
es and mitigate late payments.

Firstly, automation can have a huge impact on invoicing and documentation, an area that's actually un-
dergoing significant regulatory changes in many countries and regions. With automation, businesses can
streamline the creation and distribution of invoices by generating them from accurate order data. Invoices
can then be delivered electronically, minimizing the chances of delays caused by physical mail while allow-
ing companies within regions like the EU meet evolving e-invoicing mandates.

Additionally, automation can dramatically reduce the time companies spend assessing credit risks and
setting credit limits. This is because automation can monitor customer payment behaviors and credit pro-
files in real-time, promptly alerting credit managers to potential risks. This allows for proactive credit limit
adjustments and the swift identification of customers who might be at risk of delayed payments. Critically,
automation also reduces the likelihood of late payments due to forgetfulness by sending timely and auto-
mated payment reminders to customers.

And finally, automation can significantly enhance the cash application process, enabling AR teams to
match incoming payments to outstanding invoices accurately and promptly. This reduces the time spent
reconciling accounts and ensures that no payments are overlooked or misallocated.

Promoting Financial Stability Through Modern OTC

The spotlight on efficient OTC strategies reveals a powerful truth: innovation and adaptability are the bed-
rock of financial resilience. And as businesses continue to navigate the intricate dance of financial interac-
tions, their ability to turn the tide on late payments has never been more important.

By embracing modern OTC systems that harmonize automation, data insights, and customer-centricity,
organizations can usher in a new era of fiscal efficiency. But the ripple effects extend far beyond balance
sheets. They resonate across industries, supply chains, and economies at large, invigorating growth, forti-
fying partnerships, and shaping a landscape where late payments become a relic of the past.
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What Not to Believe About Chapter 11
By: Kenneth A. Rosen, Esq., Lowenstein Sandler LLP

“Don’t worry about extending credit to the debtor during Chapter 11. You'll have an administrative
claim.”

True but not fully. Claims that arise during the bankruptcy case from goods or service received by the
debtor during bankruptcy have an administrative claim. But it is the rule that a lender to the debtor will
require a super priority administrative claim as a condition to making loans to the debtor (called “DIP”
loans). This means that, if the bank is not paid in full from its collateral, the bank’s administrative claim is
senior to other administrative claims, such as those of a vendor.

Professionals retained in the case typically have a “carve out” so that their administrative claims become
senior, even to those of the bank, so the super priority administrative claim given to the bank will affect
professionals less. Further, professionals are paid on a monthly basis, typically 80% of their invoice amount
with the balance of 20% paid every 120 days. And even when a debtor is struggling with cash flow issues,
professionals seem to get paid anyway. Finally, recognize that there is never a guarantee that adminis-
trative claims are paid. There have been many cases where the debtor’s estate becomes administratively
insolvent. Two that come to mind are the retailers Toys R Us and Sears. It happens more often than is
commonly known.

“You should now give the debtor credit because our banks have agreed to give us DIP funding.”

DIP financing does not necessarily give a debtor materially more liquidity. It may be that the debtor has
simply asked its lender to continue the same financing arrangements during bankruptcy that it had before
bankruptcy. Advance rates may not have changed. The credit limit may not have changed. This is often
referred to as “rolling over” the loan. DIP financing is more expensive than out-of-court financing. Besides
a higher interest rate, there may be facility fees, maintenance fees, exit fees and default fees. Finally, even
if the debtor obtained an over advance, it may be consumed to cover increased losses until the business is
stabilized, increase professional fees due to the bankruptcy, or in order to give the debtor a brief opportu-
nity to sell the business. Significant dollars do not necessarily trickle down for the purchase of goods and
services.

“We're offering you critical vendor status. So, now you won't have a pre-bankruptcy claim anymore.”

Yes, that is true. But a condition to critical vendor status is that you give the debtor post-petition credit
(after the bankruptcy petition date) equal to the amount of the prepetition debt that was paid off. As a
result, the vendor's total liability does not decline, it just becomes all administrative indebtedness. How-
ever, as stated above, there are no guarantees that administrative claims are fully paid, and critical vendor
agreements usually require that a vendor provide credit terms the same as those given to the debtor in
the ordinary course pre-bankruptcy. But what does “ordinary course” mean? Many debtors pay their bills
in a number of days that are greater than what is stated in the invoice. Is ordinary course being interpret-
ed by the debtor as invoice terms or as the terms that were allowed by the vendor pre-bankruptcy? It can
make a big difference in terms of risk management.

A smart vendor will agree to no more than a finite amount of post-petition credit and a finite number of
days for payment with the proviso that the vendor may alter terms on a rolling basis as the case unfolds.
A lot can happen during the course of a Chapter 11 case. The debtor could struggle to find a purchaser

of its business. It may encounter an especially hostile creditors committee. Litigation may be dragged out
such that emergence from Chapter 11 becomes exceedingly difficult and/or excessively costly. And in the
worst case, the debtor defaults to its lender. A smart vendor does not want to be locked into post-petition
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credit terms without an “out” in the event of a material adverse change.

“The debtor can’'t modify the terms of the critical vendor agreement just for you.”

This is just an excuse to not have to go back and explain to the lender or to management why the ven-
dor's terms for becoming critical will not work. Remember — if you have been offered critical vendor status
it is because you are a critical vendor. In other words, the reorganization will become more difficult with-
out the goods or services that you supply. Think about what difficulties it will cause the debtor if you say
that you prefer not to sell to them on their terms. Can they easily purchase the goods or services that you
provide from another vendor? Would doing so take precious time or will it delay production? If so, then
the vendor should consider telling the debtor that the vendor’s counter proposal is the best that the ven-
dor can do and that it is their burden to convince others that the vendor’s terms and conditions are worth
it to the debtor because the alternative is much worse.

“The debtor budget presented to the court looks reasonable.”

It might be. But remember that it is only a cash flow budget. It is not a projection of accrued income or
loss. A cash budget is easier to “manage” as is necessary to prevent a default, and the budget is usually
short term. The budget contains numerous assumptions, such as the amount of post-petition credit that
the debtor will be able to get. Assumptions as to sales do not always pan out. For example, many debtors
will assert that they will not lose sales despite the commencement of a Chapter 11 case. But they quickly
learn that, despite the debtor's assurances, customers are wary of not having the debtor's product at a
critical time, so the customer will immediately seek to second source. Finally, a cash flow budget does not
reveal the rate of inflow of new orders or the rate of decline of back orders.

“The bank is fully supportive of our reorganization.”

Really? Banks have only one interest in mind — getting themselves paid. Requiring a Chapter 11 debtor to
obtain as much post-petition credit from its vendors is part of their strategy. After all, the goods sold by

a vendor on credit instantly become part of the lender’s collateral upon delivery. Banks will demand that

it have a security interest in any assets of the debtor that were not part of their collateral package before
bankruptcy. This ensures that before other creditors see any recovery, the bank must be fully paid.

“Why don’t | want to join the creditors committee? I'm very busy already and there isn't much to gain.”

Because you might have preference exposure. A preference is a pre-petition payment to the vendor during
the 90 days preceding bankruptcy where the payment was on account of an antecedent debt. An an-
tecedent debt is one that was past due at the time of payment. There are several exceptions to the prefer-
ence statute, such as the new value defense or the ordinary course defense. The first thing that a creditor
should do upon a customer commencing a bankruptcy case is to do a rough preference analysis. If there is
significant exposure, then the vendor could consider creditors committee membership. The goal is to help
prevent the lender from obtaining preferences as part of its collateral package and also to have preference
actions waived under a plan of reorganization. It's very painful to give back dollars that were collected
pre-bankruptcy. Do not rely on other committee members — they may have less exposure when the dollars
legitimately were owed to the vendor and where the collection was due to the vendor’s diligence. A cred-
itors committee has a big voice in the Chapter 11 process and gets the attention of the bankruptcy judge.
At every stage of the case, the committee should consider when it could extract such a concession, and it
starts with blocking the bank from capturing preference actions. Finally, in a Chapter 11 case where the
business and/or assets are sold to a third party, neither the bank, asset purchaser nor the debtor may care
about helping pre-existing vendors avoid preference attack. In addition, the case professionals may need
the money derived from preferences to pay administrative claims, such as their own fees.
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Minimizing Supplier Disruption in Your Supply Chain
By: Li Mao, Senior Product Manager, Fraud and Tom Hayes, Solutions Consultant, Solutions Consultant,
Experian Business Information Services

Enjoy this “Digital Article” powered by Experian!

During this session Li Mao from our product management team, and Tom Hayes from Solutions Con-
sulting present a real-world example of failure in the supplier risk assessment process, and how it caused
significant disruption for a major healthcare provider.

We talk through how procurement professionals can:
« Learn from this example and apply simple checks as part of their on-going process.
« Avoid common pitfalls many organizations encounter.
« Collaborate with their compliance peers to gain a big picture view of potential disruption risks.

To access the full presentation, CLICK HERE.
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Integrated Trade Promotion and Deduction Management
By: John Metzger, Chairman of the Carixa and Smyyth companies

McKinsey, the global consultant, says that Revenue Growth Management (RGM) is “the discipline of driving sus-
tainable, profitable growth from a consumer base using a range of strategies around assortment, promotions,
trade management, and pricing.” Although this idea is familiar, many companies are rethinking their approach
to a more dynamic strategy, including revised processes and better software to manage trade deals, customer
billbacks, and settlements, broadly referred to as Trade Promotion Management (TPM).

Consumer packaged goods (CPG) companies use RGM-TPM to coordinate the efforts of finance, product, mar-
keting, logistics and sales teams to maximize product sales through different customer channels. CPG com-
panies use these marketing and promotional strategies to sell products through online stores and brick-and-
mortar locations. These programs include media advertising, in-store spending, sampling, endcaps, slotting,
volume discounts and displays. CPG companies also drive product demand using coupons, co-op advertising
and special pricing.

20% of Revenues!

The CPG industry averages tens of billions of dollars annually to trade promotions. Comprising an estimated
20% of its annual revenues and representing the most significant item on the P&L statement after the cost of
goods sold, it's no surprise that many companies are actively seeking ways to optimize the management of
these promotions. Given the scale of this expense, it is essential to determine the ROI of all promotional strat-
egies and their orchestration, including the implementation of automated back-office processes to prevent
erroneous promotions taken by the customer.

What is Trade Promotion Management & Settlement All About?

Trade Promotion Management (TPM) includes paying or crediting retailers to promote CPG products. However,
determining the ROI of trade promotions can be complex. One particular challenge for TPM managers is keep-
ing up with large-scale customers who have invested significant money optimizing the process to their benefit,
leaving billback and settlement validation to the suppliers. Moreover, the engagement of supplier sales depart-
ments in resolving issues or investigating disputes is a costly distraction from their primary focus of selling.

Additional TPM challenges include:
« Ongoing tracking of trade activity
« Figuring ROI by comparing trade spending to projected lift in sales
« Keeping accrual reserves adequate to deal with trade deductions
« Validating incoming deductions against the deal parameters

To optimize these promotions, CPG companies use technology tools and expert consultants. Within this contin-
uum, Trade Promotion Settlement includes a post-execution review to determine whether retailer or customer
performance has met the deal parameters. Various forms of “settlement,” such as off-invoice allowances, paper
checks, billback deductions, and trade deal accruals, are used to track and settle the agreed promotional funds
with retailers. Integrating trade promotion settlement software with deduction management leads to a high
ROI by eliminating errors and overpayments. In our experience, these errors and invalid claims can run as high
as 10-20% of trade promotions program dollars which is a significant accretion to the bottom line.

Trade Charges and Settlement Types:

« Off-Invoice Allowances - Trade allowances reflected in the product invoice pricing (off-invoice allow-
ance) are straightforward. The net invoice price paid by the retailer already reflects the deal, so no
further proof of performance is needed.
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 Billback Deductions - Complexity arises when settlement is a post-event billback deduction from the
retailer for the agreed trade deal. These deductions are the most complex, requiring careful review after
being deducted.

« e-Payments and Paper Check - Whether paid by ACH or check, it is crucial to validate the chargeback
issued by the retailer or distributor. While less frequent than in the past, it is still common practice for
CPG companies to pay promotions carried by the salesperson. This form of payment requires tight inte-
gration with the TPM system, or you risk double payments or double deductions.

Strategies to Refine Your Trade Promotion Process
Simplify Trade Promotion Deal Formats

Standardize templates to ensure your sales and promotion offer sheets are clearly understood. Remove any
gray areas open for misinterpretation, such as promotions based on ship date, order date and receipt date.
Getting your sales and marketing departments involved is essential to tighten internal control of sales agree-
ments — specific error patterns that require additional exploration may become evident. For example, in cases
where deals are often misinterpreted and result in excessive deductions, it's probable that the deal sheets are
unclear.

Utilize Brokers

In Fast-Moving Consumer Goods (FMCG) and Food and Beverage industries, brokers play an essential role in
the CPG manufacturer-retailer relationship. They are often the first line of communication with the customer
and are often involved in resolving disputes concerning billbacks, performance and deductions. Your brokers
are integral to your deduction management system and should (like internal departments) have specific roles
assigned depending on the type of billback or dispute.

10 Key Features of Integrated Trade Promotion & Deduction Management Software

It's essential to evaluate the big picture ROI of your trade promotion plans, however, it's equally important to
validate whether your retailers performed correctly according to each deal. Doing this requires integrated Trade

Promotion, Deduction and Accounts Receivable software. These tools will validate and reconcile the retailer/
distributor billbacks.
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The best systems manage trade promotion settlement comprehensively, eliminating disconnected systems,
spreadsheets and manual processes. They streamline the processing, validation of charges and tracking of ac-
cruals through deduction resolution. The ideal system incorporates these 10 best-in-class features:

1. Tracks customer deal accrual balances in the system, not by spreadsheet.
2. Enables creation of funds and deal templates using workflow.

3. Applies billbacks to the appropriate accrual funds after validation.
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Updates account accrual balances daily as transactions occur, so finance and marketing always have the
current state of the liabilities and expenses.

5. Adjusts expense accruals as billbacks are deducted by the customer and validates with proof of perfor-
mance or sales and remittance data.

6. Identifies and routes billbacks for validation as they occur in the accounts receivable cash application
system, including credit approvals and escalations.

7. Identifies billbacks exceeding accrual balances, missing proof of performance, or double deducted and
charged back to the retailer.

8. Includes integrated deduction collection workflow, including autonomous robotic process to follow up
and recapture erroneous billbacks.

9. Maintains an auditable history of every transaction for your accountants and supports audit and regula-
tory compliance.

10. Accesses sales and accounts receivable deduction data, facilitating investigation, reconciliation and
dispute resolution of post-audit charges. Over 50% of post-audit deductions are double-deducted or have
errors but rarely discovered and recaptured due to inadequate policies and software.

Conclusion

The systems, management processes and deal planning require a fresh look. Modern software solutions are
needed to simplify processes and provide optimal results — in particular, implementing advanced trade promo-
tion settlement software and systems to audit and reconcile trade deductions.

If managed effectively, Trade Promotion Settlement technology offers not only anticipated revenue growth op-
portunities but also avoids profit leakage and a significant ROl from both. Rather than viewing the administra-
tion of trade promotion chargebacks as a mere cost of doing business, it should be considered an incremental
investment opportunity and an essential aspect of RGM planning.
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How to Deal with Disputes: A Veteran’s Guide to Removing the Backlog
By: Keith Cowart, FIS

When you mention the word “disputes” to a credit manager, you invoke a very visceral reaction. No one

likes them, yet everyone experiences them. Sounds like the start of a riddle. Some companies and indus-
tries face disputes more than others. For some, it is an accepted course of normal business. Does it really
have to be though? | submit to you that disputes can be remedied and even prevented with some inten-
tional focus and a little time and effort.

First and foremost, there is no magic bullet for how to best deal with disputes. Anyone who tells you they
have “the"” solution without sitting down and doing a thorough review of your business and operations is
setting you up for disappointment. A technological solution that handles disputes is absolutely a necessity,
but not for the reasons you might think. A solution is not going to magically keep disputes from happen-
ing. It simply facilitates the workflow and provides visibility to the size of the problems you are facing.

The only tried and true strategy for disputes is root cause identification, analysis and remediation. This
cannot be done by a system alone — or by an Accounts Receivable team alone. One of the most frustrat-
ing circumstances surrounding disputes for a credit manager is the fact that they did not create the issue
and they typically have very little power to resolve it on their own. If you categorize all of the disputes you
have handled over the last 3-5 years (which is a best practice by the way, more on that later), and you as-
sign those categories to two different groups within your company (one for who created the problem, and
the other for who has to resolve the problem), then you will find very few, if any at all, that are assigned to
the Accounts Receivable team.

So, why does the problem fall on Accounts Receivable? Simply stated because the Accounts Receivable
team is at the end of the value chain. They are also responsible for ensuring healthy cash flow. This re-
sponsibility brings heavy pressure, but often without the necessary authority to resolve the disputes.

Without the authority to resolve disputes, a technology solution cannot offer you the promised salvation
that some claim. Automating the routing and workflow of disputes is extremely helpful when it comes to
triaging the enormous backlog of disputes that your team handles. Utilizing a technology solution in con-
junction with a continuous improvement mindset, is the only approach to not only resolving disputes, but
also preventing them.

As stated before, the Accounts Receivable team has very little authority over resolving disputes. This
means you must create a cross functional project team. The team can and probably should be led by
Accounts Receivable because we are at the tail end of the value chain and experience the pain that the
upstream functions cause. If you have not done the review and categorization of your last few years of dis-
putes, this should be the first task the cross functional team undertakes. One major hurdle for most com-
panies is getting the attention and buy-in of those upstream teams because all they see is that you are not
collecting on their invoice(s). What they don't see is the volume of issues their teams are creating and the
combined positive financial impact that can be achieved with the investment of time and resources (that
are minimal in comparison to what the collection team is investing) as part of a cross functional project
team.

The cross functional team does not have to be a full-time thing. In fact, if it is full-time for more than a few
months, you're probably approaching it wrong. This should start as a triage center, focusing on the most
critical patients (problems) first, while also remedying the easy to solve issues (the proverbial low hanging
fruit) to get the overall count of disputes down to a manageable level. Some companies dedicate Accounts
Receivable resources to just handle disputes. Others put the responsibility on the collectors that own those
customers. There is not one way that is better than the other. It all comes down to your business, indus-
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try, and internal culture. | recommend to clients that if you currently have a large backlog of disputes,
they should think about dedicating some resources, for a short time, to managing disputes. If disputes
are still manageable, then dedicating resources will unnecessarily divert attention away from collecting
on non-disputed invoices. Regardless of the situation you are currently in, you should begin focusing on
prevention of disputes.

Creating a continuous improvement mindset or approach should be your ultimate goal when it comes

to disputes. The basic stages of continuous improvement are Plan, Do, Check, Act. They are not one and
done. This is a cycle with varying intervals based on what is achieved. | will not get into the details behind
this approach in this article, but it helps to understand the theoretical basics. By categorizing your past dis-
putes, you create a baseline for which you will measure the success (or lack thereof) of the cross functional
project team. Not only will this help to identify the type of disputes and point you in the direction of those
responsible for creating the disputes, but it will also give you the count and revenue impact that ultimately
gives you the power to enact change. If you are already utilizing a technology solution for your disputes,
this step of categorizing past disputes should be much easier, and this will ultimately give you what you
need for future monitoring and adjusting.

The cynical side of me wants to suggest imposing “fees” to those business units that either refuse to
participate in this cross functional team and/or those business units that breach thresholds of number

of disputes and dollar amount in a specific category. The reality is that will be hard to sell internally. But
nothing gets people motivated to create change more than impacting their personal incentives. The more
levelheaded side of me does suggest that you get an executive sponsor to help encourage participation.
Who the correct executive is will depend on how your unique company is structured.

One word of warning when it comes to this cross functional team, over time, the natural tendency will be
to turn meetings into individual dispute review sessions. While those types of meetings are necessary to
help resolve individual disputes, that will not get you to your goals. The cross functional team should be
focused on the macro level. From there, separate workstreams can and should handle the resolution of
disputes. Remember, prevention is one of the goals of the cross functional team. They do this by identi-
fying what is causing the disputes and taking steps to change processes, correct data, and educate those
upstream, not only on the impact of what they are doing, but also on how they can contribute to prevent-
ing disputes.

Data is a key component of improving your dispute backlog. Ensuring you have timely and accurate re-
ports will provide you with the ammunition your cross functional team needs to make appropriate de-
cisions. If you're pulling this information manually from your ERP or from various spreadsheets, | highly
suggest looking into technology to make this process easier. Most importantly, be sure what information
you provide to decision makers is actionable. There is nothing worse than wasting time on useless reports
that no one ever looks at.

Setting warning thresholds for each business unit is also a necessary step. These can take the form of re-
engaging with the cross functional team once a certain type of dispute reaches a certain number or dollar
value over a specific time period. For a practical example, if a particular business unit has had 50 disputes
related to pricing over the last month, that may point to a specific issue that if left unchecked, will contin-
ue to contribute to your dispute backlog.

The important thing here is to not jump to conclusions without doing your due diligence. My gut reaction
for the example above is that there is something incorrect on the material master that is causing incor-
rect pricing to go out on invoices. There could be many explanations, however. If you jump to conclusions
without verifying the facts, you not only waste time and resources and continue to add more disputes to
your backlog, but you also will erode the confidence your business partners have in your ability to improve
results. It could be that the person entering the orders is manually overriding the prices or the customer
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is a bad player and may be taking advantage of the fact that your company has previously just written off
their disputed invoices because of the lack of organizational control.

If and when you start to see improvements from the work of your cross functional team, it is extreme-

ly important that you continue to monitor and adjust. If your realistic goal at the beginning is to reduce
disputes by 20 percent, and you achieve that, are you satisfied with keeping it there? This is where the
continuous improvement mindset really kicks in. You then set a new goal and start the Plan, Do, Check,
Act steps again. Otherwise, you will find yourself right back in the backlog mess you were in to begin with.
Combining technology with a solid process, policy, and a cross functional team will put you on your way
to preventing disputes, improving cash flow, and even reducing your operational expense.
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The Credit Research Foundation is very fortunate
to receive support from our Platinum Partners.
Their contributions and collaborative efforts help the Foundation maintain
activities at the level at which our members have become accustomed.

While these firms and the services they provide are very familiar
to our members, you can learn more about them by clicking HERE.
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This group of attorney firms, in addition to their
intellectual contributions, has stepped forward to offer
financial support to the Foundation, for which CRF

and its members are very grateful.
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