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• Generally, when firms collaborate on 
research and development, this “efficiency-
enhancing integration of economic activity” is 
procompetitive.

• Sharing technical know-how (rather than 
company-specific data about prices, wages, 
outputs, or costs) may be “necessary to 
achieve the procompetitive benefits of certain 
collaborations.” 

• The Agencies will not challenge (absent 
extraordinary circumstances) providers’ 
development of suggested practice 
parameters–standards for patient 
management developed to assist providers 
in clinical decision-making–that also may 
provide useful information to patients, 
providers, and purchasers. 

• Most joint purchasing agreements among 
healthcare providers, such as those designed 
to increase the efficiency of procurement 
and reduce transaction costs, do not raise 
antitrust concerns.

• Private lobbying activities addressing 
the use of federal emergency authority, 
including private industry meetings with the 
federal government to discuss strategies 
on responding to COVID-19, are generally 
permitted, to the extent these activities are 
“mere solicitation of governmental action with 
respect to the passage and enforcement of 
laws.” 

The Agencies will also account for exigent 
circumstances in evaluating efforts to address 
the spread of COVID-19 and its aftermath. For 
example, health care facilities may need to work 
together to provide resources and services 
to communities without immediate access to 
personal protective equipment, medical supplies, 
or health care. Other businesses may need to 
temporarily combine production, distribution, 
or service networks to facilitate production and 

On March 24, the U.S. Department of Justice 
Antitrust Division (the Antitrust Division) and the 
Federal Trade Commission (FTC) (collectively, 
the Agencies) issued a joint statement detailing 
a new expedited process for review of proposed 
collaborations aimed at protecting the health 
and safety of Americans during the COVID-19 
pandemic, to ensure that such collaborations 
comply with federal antitrust law.  The statement 
recognized the need for “unprecedented 
cooperation between federal, state and local 
governments and among private businesses to 
protect Americans’ health and safety.”

The Antitrust Division has long offered a “business 
review letter” process and the FTC an “advisory 
opinion” process for providing its views on any 
proposed business activity, but those processes 
traditionally takes six months to a year, or longer. 
The new process will aim to resolve proposals 
addressing COVID-19 or public health and safety 
within seven calendar days after the Agencies 
have received all necessary information. That 
qualifier recognizes that the Agencies may need 
more information than the parties provide with 
their submissions, and also recognizes that the 
“seven calendar days” does not begin until after 
the Agencies are satisfied that they have all the 
information they need.

The Agencies will also work to quickly process 
filings under the National Cooperative Research 
and Production Act for joint ventures seeking to 
bring goods to communities in need, to expand 
existing capacity, or to develop new products or 
services.

Additionally, the Agencies highlighted some types 
of collaborative activities designed to improve the 
health and safety response to COVID-19 that they 
would see as being consistent with the antitrust 
laws. For example:
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distribution of COVID-19-related supplies they 
may not have traditionally manufactured or 
distributed. These types of joint efforts, when 
limited in duration and necessary to assist 
patients, consumers, and communities affected 
by COVID-19, may be a necessary response to 
exigent circumstances to provide products or 
services that might not be available otherwise. 

The European Competition Network (ECN) has 
taken a more proactive approach in its March 23 
Joint Statement on the application of competition 
law during the coronavirus crisis. The ECN–which 
provides a mechanism by which the European 
Commission (the Commission) and the national 
competition authorities in the EU Member States 
cooperate with each other–noted that the 
extraordinary situation of the COVID-19 epidemic 
may trigger the need for companies to cooperate 
to ensure the supply and fair distribution of scarce 
products to consumers. To provide assurance 
to companies planning cooperation, the ECN 
stated that the various competition authorities 
will not actively intervene against “necessary 
and temporary measures put in place to avoid 
a shortage of supply.” The ECN also explained 
that such measures are not likely to amount to a 
restriction of competition under Article 101 of the 
Treaty for the Functioning of the European Union, 
and may generate efficiencies that would most 

likely outweigh any such restriction. Companies 
can also contact the Commission or a domestic 
competition authority for informal guidance. 

The Agencies’ complete statement and additional 
guidance are available here: https://www.justice.
gov/atr/joint-antitrust-statement-regarding-
covid-19.

The ECN’s Joint Statement is available here: 
https://ec.europa.eu/competition/ecn/202003_
joint-statement_ecn_corona-crisis.pdf.

To see our prior alerts and other material related 
to the pandemic, please visit the Coronavirus/
COVID-19: Facts, Insights & Resources page of 
our website by clicking here.

This Alert has been prepared by Lowenstein Sandler LLP to provide information on recent legal developments of interest to our readers.  It is not intended to provide 
legal advice for a specific situation or to create an attorney-client relationship. Lowenstein Sandler assumes no  responsibility to update the Alert based upon 
events subsequent to the date of its publication, such as new legislation, regulations and judicial  decisions. You should consult with counsel to determine applica-
ble legal requirements in a specific fact situation. Attorney Advertising.

© 2020 Lowenstein Sandler LLP | One Lowenstein Drive, Roseland, NJ 07068 | +1 973.597.2500

JEFFREY BLUMENFELD 
Partner 
Co-Chair, Antitrust & Trade Regulation 
T: 202.753.3810
jblumenfeld@lowenstein.com

NEW YORK             PALO ALTO             NEW JERSEY             UTAH             WASHINGTON, D.C.

Please contact the listed attorneys for further information on the matters discussed herein.  

Contacts

LEIV BLAD JR.
Partner
Co-Chair, Antitrust & Trade Regulation 
T: 202.753.3820
lblad@lowenstein.com

ZAREMA A. JARAMILLO
Partner 
T: 202.753.3830
zjaramillo@lowenstein.com

JACK SIDOROV
Senior Counsel 
T: 202.753.3799
jsidorov@lowenstein.com

https://www.justice.gov/atr/joint-antitrust-statement-regarding-covid-19. 
https://www.justice.gov/atr/joint-antitrust-statement-regarding-covid-19. 
https://www.justice.gov/atr/joint-antitrust-statement-regarding-covid-19. 
https://ec.europa.eu/competition/ecn/202003_joint-statement_ecn_corona-crisis.pdf.
https://ec.europa.eu/competition/ecn/202003_joint-statement_ecn_corona-crisis.pdf.
https://www.lowenstein.com/practices/coronaviruscovid-19-facts-insights-resources
https://www.lowenstein.com/people/attorneys/jeffrey-blumenfeld
mailto:jblumenfeld%40lowenstein.com?subject=
https://www.lowenstein.com/people/attorneys/leiv-blad
https://www.lowenstein.com/people/attorneys/joseph-fischetti
mailto:lblad%40lowenstein.com?subject=
https://www.lowenstein.com/people/attorneys/zarema-jaramillo
https://www.lowenstein.com/people/attorneys/joseph-fischetti
mailto:zjaramillo%40lowenstein.com?subject=
https://www.lowenstein.com/people/attorneys/jack-sidorov
https://www.lowenstein.com/people/attorneys/joseph-fischetti
mailto:jsidorov%40lowenstein.com?subject=

