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Reinforcing the Warrant Requirement

Through a partnership with 
the New Jersey Office of 
the Public Defender, the 
firm represents indigent 

defendants appealing their 
criminal convictions. This past 
term, the New Jersey Supreme 
Court issued a unanimous decision 
reversing and dismissing our client 
“Daniel’s” criminal conviction. The 
court held that the state police 
violated the federal and state 
constitutions when they entered 
a home without a warrant or 
permission and arrested our client. 

The decision provides much-
needed guidance on the time, 
place, and manner in which the 
police may execute an arrest 
warrant issued by a municipal 
court under the Automated 
Traffic System (ATS) for a 
driver’s failure to appear when 
summoned regarding a motor 
vehicle violation. In this case, 
police officers suspected Daniel of 
criminal activity but did not obtain 
a warrant to arrest him for that 
activity. Instead, they went looking 
for him to make an arrest based 
on his outstanding ATS warrant. 
Daniel was standing outside 
when the police arrived, and then 
ran into a neighbor’s home. The 
police followed Daniel into that 
home, searched him, found a 
weapon, and arrested him. The 
police claimed that their entry into 
the neighboring residence was 
justified under the “hot pursuit 
doctrine”–an exception to the 
warrant requirement–and Daniel 

was subsequently convicted on a 
weapons possession charge. 

On appeal, the Supreme Court 
agreed with our argument that 
the hot pursuit doctrine did not 
apply and that Daniel was wrongly 
convicted. The court explained 
that the ATS warrant authorized 
entry only into Daniel’s home, not 
another person’s residence. Also, 
because the officers knew that 

Advocating for Transparency in the 
Use of New Technologies in Criminal 
Proceedings

M any commentators 
and citizens have 
raised significant 
concerns that 

the government’s use of facial 
recognition technology poses 
a threat to civil liberties and 
freedom of expression and 
association. Real-world events 
have called the reliability of this 
technology into question: In 
several high-profile incidents, 
innocent people have been 
arrested based on erroneous 
“matches” by facial recognition 
technology. 

The firm recently submitted a 
friend-of-the-court brief in the 
New Jersey Appellate Division in 
support of a defendant who seeks 
discovery on the reliability of the 
facial recognition technology that 
was used to implicate him in the 
robbery of a convenience store. 
In the underlying case, there 
was no independent evidence, 
physical or otherwise, that linked 

the defendant to the robbery. 
Detectives had surveillance 
video footage of the robbery, 
which captured an image of the 
perpetrator, but no evidence 
to establish the identity of the 
person in that footage. Ultimately, 
detectives constructed a photo 
array that included an image of 
the defendant, and his image 
was chosen by two eyewitnesses. 
The only reason detectives 
included the defendant’s picture 

in the photo array was that facial 
recognition technology tagged 
his picture as a “possible match” 
to the image generated from the 
surveillance video footage. 

The Constitution gives criminal 
defendants the right to a 
meaningful opportunity to present 
a complete defense. To protect 
this right and ensure fair trials, 
New Jersey has adopted an 
open-file approach to information 

The firm’s 
amicus brief 
argues that the 
defendant should 
be permitted to 
seek and receive 
answers from 
the government 
about the 
reliability of the 
facial recognition 
technology.

the ATS warrant related to a minor 
traffic offense, there was no need 
to pursue Daniel into an unknown 
residence to prevent the potential 
destruction or disposal of evidence 
related to that offense. 

Daniel has now returned to his 
family and community and is 
rebuilding the life he had before 
his wrongful arrest and conviction.

sharing between the prosecution 
and the defense. In line with 
this approach, the firm’s amicus 
brief argues that the defendant 
should be permitted to seek 
and receive answers from the 
government about the reliability of 

the facial recognition technology 
that produced the “possible 
match” to his photo and how 
that technology was used in his 
case. The defendant’s right to a 
fair trial depends on his access to 
this information. More generally, 

full discovery on the use of new 
technologies in the criminal justice 
system is necessary to minimize 
the likelihood of sending an 
innocent person to prison.

The appeal remains pending.
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Lowenstein accepts requests for individual pro bono assistance through referrals from 
approved legal services organizations. Individuals in need of pro bono legal help should 
contact their local legal services organization or bar association, or visit www.lawhelp.org. 
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LOWENSTEIN WORKS WITH MANY PARTNERS AND CONTRIBUTES TO A 
WIDE ARRAY OF NONPROFITS, INCLUDING:

ACLU of New Jersey

The Bronx Defenders 

California Lawyers for the Arts

CASA of Ocean County

CASA of Somerset, Hunterdon 
and Warren Counties

CASA of Union County

Children’s Law Center

City Bar Justice Center
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Community Legal Services in 
East Palo Alto
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The Gault Center

Her Justice 

Hogar Hispano

Human Rights First
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International Refugee 
Assistance Program

Make the Road New Jersey

Mi Casa Resource Center

Mid-Atlantic Innocence Project

National Legal Aid & Defender 
Association

New Jersey Community 
Development Corporation

New Jersey Consortium for 
Immigrant Children

New Jersey Institute for Social 
Justice

New Jersey Office of the Public 
Defender 

New York Attorney General Task 
Force on Reproductive Rights 

New York Civil Liberties Union 
(NYCLU)

New York Lawyers for the Public 
Interest

NYU Law Social Enterprise and 
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OneJustice
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Public Defenders Service for the 
District of Columbia
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Rising Tide Capital

Root & Rebound

Rutgers Child Advocacy Clinic

Rutgers Criminal and Youth 
Justice Clinic

Scrollathon

Seton Hall Law School Center 
for Social Justice

Start Small Think Big

Thrive Coalition

Transgender Legal Defense & 
Education Fund (TLDEF)

Veteran Advocacy Project 

Volunteer Lawyers for Justice

Volunteer Lawyers for the Arts

Young Center for Immigrant 
Children’s Rights

YWCA of Union County

Jewish Family Service of 
MetroWest New Jersey

Kids in Need of Defense (KIND)

Law Firm Antiracism Alliance

Law Foundation of Silicon Valley

Lawyers Alliance for New York

Lawyers Committee for Civil 
Rights of the San Francisco 
Bay Area

Lawyers Committee for Civil 
Rights Under Law

Lawyers for Equal Access to 
Advocacy & Dignity

League of Women Voters of  
New Jersey

The Legal Aid Society

Legal Aid Society of the District 
of Columbia 

Legal Aid Society of San Mateo 
County

Legal Services of New Jersey

Legal Services of Northwest 
New Jersey

Legal Services NYC

Long Island Lending a Helping 
Hand 

Pro Bono Committee

Acknowledgments
NYC DOC Maquette, 2019, made by men detained at the Manhattan Detention Complex / Photo by Steven and William Ladd

www.lawhelp.org


Palo Alto
390 Lytton Avenue  
Palo Alto, California 94301  
650.433.5800

Utah
500 North Marketplace Drive 
Suite 200 
Centerville, Utah 84014 
650.433.5800

New York 
1251 Avenue of the Americas  
New York, New York 10020  
212.262.6700 

New Jersey
One Lowenstein Drive 
Roseland, New Jersey 07068  
973.597.2500

Washington, D.C.
2200 Pennsylvania Avenue NW  
Washington, D.C. 20037  
202.753.3800

Lowenstein.com
© 2023 Lowenstein Sandler LLP


