











Advocating for Transparency in the

Use of New Technologies in Criminal

Proceedings

any commentators
and citizens have
raised significant
concerns that
the government’s use of facial
recognition technology poses
a threat to civil liberties and
freedom of expression and
association. Real-world events
have called the reliability of this
technology into question: In
several high-profile incidents,
innocent people have been
arrested based on erroneous
“matches” by facial recognition
technology.

The firm recently submitted a
friend-of-the-court brief in the
New Jersey Appellate Division in
support of a defendant who seeks
discovery on the reliability of the
facial recognition technology that
was used to implicate him in the
robbery of a convenience store.

In the underlying case, there

was no independent evidence,
physical or otherwise, that linked

The firm’s
amicus brief
argues that the
defendant should
be permitted to
seek and receive

answers from

the government
about the
reliability of the
facial recognition
technology.
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the defendant to the robbery.
Detectives had surveillance
video footage of the robbery,
which captured an image of the
perpetrator, but no evidence

to establish the identity of the
person in that footage. Ultimately,
detectives constructed a photo
array that included an image of
the defendant, and his image
was chosen by two eyewitnesses.
The only reason detectives
included the defendant’s picture

in the photo array was that facial
recognition technology tagged
his picture as a “possible match”
to the image generated from the
surveillance video footage.

The Constitution gives criminal
defendants the right to a
meaningful opportunity to present
a complete defense. To protect
this right and ensure fair trials,
New Jersey has adopted an
open-file approach to information

sharing between the prosecution
and the defense. In line with

this approach, the firm’s amicus
brief argues that the defendant
should be permitted to seek

and receive answers from the
government about the reliability of

the facial recognition technology
that produced the “possible
match” to his photo and how
that technology was used in his
case. The defendant’s right to a
fair trial depends on his access to
this information. More generally,
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full discovery on the use of new
technologies in the criminal justice
system is necessary to minimize
the likelihood of sending an
innocent person to prison.

The appeal remains pending.

Reinforcing the Warrant Requirement

hrough a partnership with
the New Jersey Office of
the Public Defender, the
firm represents indigent
defendants appealing their
criminal convictions. This past
term, the New Jersey Supreme
Court issued a unanimous decision
reversing and dismissing our client
“Daniel’s” criminal conviction. The
court held that the state police
violated the federal and state
constitutions when they entered
a home without a warrant or
permission and arrested our client.

The decision provides much-
needed guidance on the time,
place, and manner in which the
police may execute an arrest
warrant issued by a municipal
court under the Automated

Traffic System (ATS) fora

driver’s failure to appear when
summoned regarding a motor
vehicle violation. In this case,
police officers suspected Daniel of
criminal activity but did not obtain
awarrant to arrest him for that
activity. Instead, they went looking
for him to make an arrest based
on his outstanding ATS warrant.
Daniel was standing outside

when the police arrived, and then
ran into a neighbor’s home. The
police followed Daniel into that
home, searched him, found a
weapon, and arrested him. The
police claimed that their entry into
the neighboring residence was
justified under the “hot pursuit
doctrine”-an exception to the
warrant requirement-and Daniel

was subsequently convicted on a
weapons possession charge.

On appeal, the Supreme Court
agreed with our argument that
the hot pursuit doctrine did not
apply and that Daniel was wrongly
convicted. The court explained
that the ATS warrant authorized
entry only into Daniel’s home, not
another person’s residence. Also,
because the officers knew that

the ATS warrant related to a minor
traffic offense, there was no need
to pursue Daniel into an unknown
residence to prevent the potential
destruction or disposal of evidence
related to that offense.

Daniel has now returned to his
family and community and is
rebuilding the life he had before
his wrongful arrest and conviction.
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NYC DOC Maquette, 2019, made by men detained at the Manhattan Detention Complex / Photo by Steven and William Ladd
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