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court for the Central District of California granted 
summary judgment for the SEC, ordering the 
couple to pay $8.2 million in monetary penalties 
and to disgorge the nearly $27 million in ill-
gotten gains they took from EB-5 visa-seeking 
Chinese investors.  

After the Ninth Circuit affirmed the judgment 
and denied a subsequent petition for re-hearing, 
petitioners Liu and Wang asked the Supreme 
Court to decide “[w]hether the Securities and 
Exchange Commission may seek and obtain 
disgorgement from a court as ‘equitable relief’ 
for a securities law violation even though this 
Court has determined that such disgorgement is 
a penalty.”5 The petitioners argue that under the 
reasoning in the Supreme Court’s 2017 Kokesh 
v. SEC decision, disgorgement is no longer 
available as a form of equitable relief.

In Kokesh v. SEC, the Supreme Court held 
that disgorgement constitutes a penalty, and 
consequently that SEC claims for disgorgement 
are subject to the five-year statute of limitations.6 
The Supreme Court explained its reasoning 
that disgorgement “bears all the hallmarks 
of a penalty: it is imposed as a consequence 
of violating a public law and it is intended to 
deter, not to compensate.”7 However, the Court 
explicitly noted that “[n]othing in this opinion 
should be interpreted as an opinion on whether 

On Friday, the Supreme Court agreed to hear 
a long-anticipated case challenging the SEC’s 
authority to seek disgorgement, in a case which 
could significantly and permanently diminish 
the SEC’s enforcement powers.1 The SEC’s right 
to seek monetary penalties and injunctions is 
authorized by Congress, but its ability to seek 
disgorgement is an equitable form of relief 
provided for by courts since the 1970s. Although 
not statutorily sanctioned, disgorgement is one 
of the SEC’s most powerful enforcement tools. 
In fiscal year 2018, the SEC won disgorgement 
orders totaling $2.5 billion, compared with a total 
of $1.4 billion for all other types of monetary 
penalties.2 The co-director of the SEC’s Division 
of Enforcement, Steven Peikin, recently noted 
that “disgorgement is a central component of 
meaningful relief and often the surest way to 
restore at least a portion of investors’ losses.”3

The Supreme Court granted a writ of certiorari in 
Charles C. Liu, et al. v. SEC, No. 18-1501, a case 
in which the Ninth Circuit upheld an almost $35 
million judgment against a husband and wife 
who allegedly defrauded Chinese investors out 
of millions in an EB-5 immigrant visa scheme 
involving a cancer treatment center that was 
never built.4 The SEC sued in May 2016, claiming 
that Charles Liu and Xin Wang misappropriated 
investors’ money for personal use and funneled 
millions to Chinese marketing firms. The district 
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courts possess authority to order disgorgement 
in SEC enforcement proceedings or on whether 
courts have properly applied disgorgement 
principles in this context.”8

Since the Kokesh decision was issued in 
2017, scholars and legal practitioners in the 
area of securities law have anticipated that a 
defendant would challenge the SEC’s ability to 
seek disgorgement. With the Supreme Court’s 
decision to grant the petition to hear the case in 

8 Id. at 1642, fn. 3.
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Liu v. SEC, that moment has finally arrived. Given 
that disgorgement is one of the most significant 
remedies available to the SEC’s enforcement 
division, the Supreme Court’s decision in the 
case could significantly curtail the Commission’s 
enforcement authority, should the Court decide 
to strip it of its disgorgement power.
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