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IntroductionIntroduction

I n recent  years ,  bus inesses  that

have used,  manufactured,  so ld

or distr ibuted asbestos  in any way,

shape,  or  form have been subject to

lawsu i t s  by  per sons  seek ing  dam -

ages  for  var ious  i l lnesses .   These

lawsuits  have col lect ively  resulted

in over  $20 bi l l ion in  damages  and

court  costs .   Now,  the asbestos

manufacturers  who compr i sed  the

or ig inal  c lass  o f  defendants  have

largely  disappeared through bank -

ruptcy.   As a  result ,  companies

which never thought that they had

asbestos  exposure  f ind  themse lves

defendants  in ,  potent ia l ly ,  hun-

d r e d s  o f  l a w s u i t s .   C o m p a n i e s

need to know that  in New Jersey

their  general  l iabi l i ty ,  or  product

l iabi l i ty ,  insurance pol icies  l ikely

provide coverage for  these  dam -

ages  and cost s .

1 .1 . Mis s ing  Po l i c ie sMis s ing  Po l i c ie s

First ,  a  company must  locate

ev idence  o f  i t s  o ld  genera l  or  prod-

uct  l iabi l i ty  pol ic ies .   Under  New

Jersey  law,  a l l  insurance pol ic ies  in

e f f e c t  f r o m  t h e  p l a i n t i f f ’ s  f i r s t

exposure to asbestos unti l  the pol i -

cyholder  i s  p laced on notice of  the

d a m a g e  (i . e .,  the  serv ice  o f  court

papers)  must  respond.   This  means

that i f  a  plaint i f f  br ings a  claim in

which the  exposure  to  asbestos

took place in 1960, but the i l lness

was  not  d i scovered  unt i l  2000 ,

there are potentia l ly  forty  years  of

coverage .   Idea l l y ,  the  in sured

should pull  out al l  forty of  i ts

annual policies and bring them to

i t s  lawyer .   Unfortunate ly ,  most

po l icyho lder s  have  misp laced  or

d i s ca rded  the i r  o ld  po l i c i e s .

However ,  the  pol icyholder  only

has the burden to prove the exis-

tence  o f  each po l icy  by  a  “prepon-

derance of  the evidence.”  This

may  be  done  by  showing  co r re -

spondence,  cert i f icates  or  ledger

entr ies  concerning insurance,  or

having the pol icyholder ’ s  broker

testify as to the coverage.  Insurers

of ten admit  coverage  when the

insured has only a few scattered

pieces of paper concerning insur-

ance.  If the policyholder cannot

prove coverage during certain years,

i t  may be considered sel f- insured for

a portion of the damages.  

2 .2 . Abso lute  Asbes tos  Exc lus ionsAbso lute  Asbes tos  Exc lus ions

The importance of  f inding old

pol ic ies  i s  he ightened by  the  fact

that the most recent policies may

n o t  p r o v i d e  a n y  c o v e r a g e  f o r

asbestos  c la ims.   Although the pre -

cise  date var ies  based upon both

the insured and the insurance com-

pany ,  many  insurers  have  added a

spec i f i c  “abso lute  asbes tos  exc lu -

s ion” to their  pol icies  prohibit ing
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c o v e r a g e  f o r  t h e s e  c l a i m s .

Pol icyholders  have  a  s t rong  argu-

ment that the absolute asbestos

exc lu s ion  yea r s  shou ld  not  be

cons idered  “ se l f - insured”  year s ,

s ince  coverage  fo r  a sbes to s  was

unavai lable .   This  would leave the

pr ior  insurance pol ic ies  without

such  exc lus ions  re spons ib le  fo r

the entire risk.

3 .3 . Al locat ionAl locat ion

General  l iab i l i ty  pol ic ies  pro-

v ide  coverage  fo r  bo th  damages

(indemnity) up to their  l imits,  and

a duty  to  defend.   But  with  so

many potent ia l  years  and insur-

ance carr iers ,  how does  one know

what port ion each insurance com -

p a n y  s h o u l d  p a y ?   N e w  J e r s e y

courts  have developed a  mathe-

mat ica l  formula  which cons iders

both the amount of  t ime on the

risk and the total  amount of annu-

al  coverage.   Due to inf lat ion and

increased concerns about l iabi l i ty ,

compan ie s  g ene ra l l y  pu rcha sed

more insurance in the 1980’s  than

in the 1960’s ,  for  example.   This

means that  more recent pol ic ies

with higher  l imits  provide more

coverage than older  pol ic ies  with

lower  l imi t s .   For  example ,  a  1990

po l i cy  fo r  $5 ,000 ,000  p rov ide s

100  t imes  more  coverage  than  a

1960  po l i c y  for $50,000.  Thus,

even if  a company can only locate

its ten most recent policies over a

forty-year exposure period, those

10 years  could provide 80% of  the

coverage.

4 .4 . NoticeNotice

It is  important to put each

insurance  carr ie r  on not ice .

Pol icyholders  have  a  duty  to  put

their  carr iers  on notice of  a poten-

t ia l ly  covered occurrence  “as  soon

a s  p r a c t i c a b l e , ”  a n d  o f  a  s u i t

“ immediate ly .”   This  ru le  i s  much

m o r e  f o r g i v i n g  i n  N e w  J e r s e y

than New York,  where late  not ice

can mean the death of  the c la im.

In  New Jer sey ,  an  insurer  must

s h o w  “ a p p r e c i a b l e  p r e j u d i c e ”

before  denying coverage  on late

not ice ,  which i s  an extremely  d i f -

f i cu l t  s t andard .   Never the le s s ,

even in  New Jersey ,  po l ic ies  only

cover  de fense  cos t s  which  a re

incurred after  the insurance com-

pany i s  p laced on notice.  

5 .5 . Bad FaithBad Faith

Pol icyholders  should  a l so  be

alert  to “bad faith.”  I f  an insurer

de l ay s  inve s t i ga t ing  the  c l a im

after it  is  put on notice, or i f  the

c la ims  handl ing  proces s  i s  incom-

petent  and the company’s  reasons

fo r  deny ing  cove rage  have  no

basis  in the pol icy and are not

even fa ir ly  debatable,  the pol icy -

holder  may have a  bad fa i th  c la im.

A t  m i n i m u m ,  a  w e l l - f o u n d e d

claim of  bad fa ith often results  in

an insurance  company ’ s  wi l l ing -

ness  to sett le  the case more quick-

ly  and more  reasonably .

6 .6 . B e  a g g r e s s i v eB e  a g g r e s s i v e

As is  apparent,  insurance cov-

erage for  asbestos  c la ims involves

a  number  of  complex i s sues .   As  a

result,  it  is tempting for an insur-

ance company to manipulate these

issues  to  an unwary pol icyholder ’ s

disadvantage.   I f  your insurance

company has  denied coverage,  or

i s  only  pay ing a  f ract ion of  your

cos t s ,  an  examinat ion  o f  your

insurance coverage is in order.

Coverage 101:
Occurrence v. Claims
Made Coverage
B y  L y n d a  A .  B e n n e t t ,  E s q .

General ly ,  there are two types

of  insurance coverage avai lable  to

protect  a  company when it  gets

sued  –  “occur rence”  and  “c la ims

made.”   Although both pol ic ies

are designed to provide l iabi l i ty

insurance coverage ,  the  way in

which the pol ic ies  are  accessed

and the pol icyholder ’ s  obl igat ions

under  those  po l ic ie s  a re  s ign i f i-

cantly di f ferent.   Understanding

the  nuances  o f  each type  o f  cover-

age i s  crucia l  because i t  o f ten

m e a n s  t h e  d i f f e r e n c e  b e t w e e n

coverage  and c la im denied.

Occurrence  CoverageOccurrence  Coverage

The “occurrence”  po l icy  form

u s u a l l y  p r o v i d e s  c o v e r a g e  f o r

b o d i l y  i n j u r y ,  p e r s o n a l  i n j u r y ,

and/or property damage al leged to

have taken place “dur ing the pol i-

c y  p e r i o d . ”   T h i s  m e a n s  t h a t

regard les s  o f  when a  lawsu i t  i s

brought against  the pol icyholder,

the  occurrence  po l icy  wi l l  prov ide

coverage  for  the  c la im as  long  as



i t  may be shown that  the al leged

damage  took p lace  dur ing  the  po l -

i c y  pe r iod .   Cour t s  have  a l so

found that multiple occurrence-

based  po l i c i e s  a re  requ i red  to

respond to  the  same loss  i f  a t  leas t

some o f  the  a l leged  damage  took

place dur ing each individual  pol i -

cy  per iod.   

The  c las s ic  example  o f  th i s

“cont inuous tr igger”  concept  i s  an

e n v i r o n m e n t a l  c l a i m .   A s s u m e

that  a  pol icyholder  owned proper-

ty and that it  had an underground

storage tank.   Assume further that

the policyholder can show that the

tank  had  been  l eak ing  unde r -

ground undetected for  12 years .

Under a continuous tr igger theory

of  coverage ,  the  pol icyholder  may

obta in  cove rage  f o r  the  c l a im

under  a l l  12  po l ic ies  in  e f fect

whi le  the  tank was  leak ing .

Another important feature of

the occurrence-based pol icy i s  the

insurance  company ’ s  ob l i ga t ion

to  pay  for  a t torneys ’  f ees  and

court  costs  when the  pol icyholder

must  defend against  a  lawsuit .

Under  the “duty  to  defend” provi-

s ion of  the occurrence pol icy,  the

insurance  company must  de fend

the pol icyholder  against  any law -

suit  that is  potential ly  covered by

the policy,  even i f  the al legations

of  the suit  are groundless ,  fa lse,  or

fraudulent.   Moreover,  the insur-

a n c e  c o m p a n y ’ s  p a y m e n t  o f

de fense  cos t s  t yp ica l l y  does  not

erode the indemnity l imit  of  the

York courts str ictly construe the

not ice  p rov i s ion  o f  occur rence

pol ic ies .   Indeed,  a  delay of  only

3 2  d a y s  m a y  n u l l i f y  c o v e r a g e

u n d e r  N e w  Y o r k  l a w  r e g a r d l e s s  o f

whether the insurance company

was  p re jud iced .

C l a i m s  M a d e  C o v e r a g eC l a i m s  M a d e  C o v e r a g e

Unl ike  occurrence-based cov-

erage ,  c la ims  made  coverage  does

not  turn on when the a l leged dam-

age took place.   Rather,  c la ims

made  coverage  focuses  on  when

the  “c la im”  g iv ing  r i se  to  the

potentia l  l iabi l i ty  i s  made against

t h e  p o l i c y h o l d e r .   T h u s ,  m o s t

c la ims  made  po l i c ie s  p rov ide  cov-

e r a g e  f o r  a n y  “ c l a i m ”  m a d e

against  the pol icyholder  during

the  po l icy  per iod .   Some c la ims

made pol icies  also require that the

policyholder report the claim to

the insurance company during the

po l i cy  pe r iod  be fo re  coverage  w i l l

apply.  In stark contrast to the

occurrence-based  po l icy ,  where  a

cont inuous  t r igger  theory  may be

used to  access  mult ip le  pol ic ies ,

c la ims  made  coverage  genera l l y

w i l l  r e su l t  in  on ly  one  po l i cy

responding to the claim.  

The  c la ims  made  po l icy  i s  a l so

di f ferent  f rom the occurrence pol-

icy with respect to the duty to

defend.   The  c la ims  made  po l icy

may not  requi re  the  insurance

company  to  prov ide  a  de fense .

I n s t e a d ,  t h e  p o l i c y  m a y  o n l y

obl igate the insurance company to

r e i m b u r s e  t h e  p o l i c y h o l d e r ’ s

pol icy .   In other  words,  i f  the pol-

icy  has  a  $1  mi l l ion  l imi t  o f  l i ab i l-

ity and the insurance company

p a y s  $ 5 0 0 , 0 0 0  t o  d e f e n d  t h e

claim,  the pol icyholder  st i l l  has

the ful l  $1 mil l ion avai lable to

either settle the claim or pay any

judgment .

Finally, the occurrence-based

policy generally contains f lexible

language regarding the policyhold -

er ’s  obl igation to give notice of  a

claim.  Indeed, most occurrence

policies only require notice of an

occurrence ( i . e .,  facts that may give

rise to a claim) “as soon as practi -

cable” after the policyholder learns

of  the occurrence and require

not ice  of  a  c la im (i . e .,  a lawsuit)

“immediately” after it  is  received.

Depending on the state law that is

applied to interpret these notice

provisions,  the policyholder may

have significant leeway in terms of

when it  gives notice of a claim

(though not ice g iven ear ly  and

broadly is  a lways best) .   

Fo r  examp le ,  i f  New Je r s ey

law appl ie s ,  a  po l icyholder  may

have coverage  even i f  i t  does  not

give not ice of  a  c la im unti l  10

years after it  f irst  learns about the

claim.  To defeat coverage,  the

insurance  company  mus t  demon-

strate that i t  has suffered apprecia-

b le  pre judice  by  the pol icyhold -

er ’ s  de lay .   Converse ly ,  i f  New

York  l aw  app l i e s  t o  the  s ame

facts,  the policyholder is  not enti-

t l ed  to  coverage  because  New



Standard Of Review for
Disability Claims Under
ERISA
B y  T h o m a s  E .  R e d b u r n ,  J r . ,  E s q .

M o s t  e m p l o y e e  d i s a b i l i t y

insurance c la ims under  pr ivate

po l i c i e s  so ld  to  employer s  a re

g o v e r n e d  b y  t h e  E m p l o y e e

Ret i rement  Income Secur i ty  Act

( “ERISA”) ,  a  f ede ra l  s t a tu te

des igned to ensure that  employees

receive what they are entitled to

f r o m  t h e i r  e m p l o y e r s ’  b e n e f i t

p a c k a g e s .   T h i s  m e a n s  t h a t

e m p l o y e e s  w r o n g f u l l y  d e n i e d

long-term disabi l i ty  benef its  are

genera l ly  l imited to  br ing ing  an

act ion  in  federa l  court  under

ERISA to  ove r tu rn  the  c l a im

denial .   Under the case law that

has developed in this  area,  the

employee  i s  o f ten at  a  s ign i f icant

d i sadvantage  in  such a  lawsu i t

because the court is  required to

review the p lan administrator ’ s

(i . e .,  the  insurance company or

e m p l o y e r )  c o v e r a g e  d e c i s i o n

under a highly-deferential  stan-

dard  o f  rev iew.   Indeed ,  when  a

court  appl ies  this  deferential  stan-

dard ,  the  employee  a lmost  a lways

loses .   

How is it that a federal statute

des igned to  protect  employees  has

come to  be  employed  by  insurer s

as  a  sword  aga ins t  them?   The

blame l ies  with the United States

Supreme Court .   The general  rule

is  that  a  p lan administrator ’ s  deci-

s ion to deny benef i ts  under an

court i f  this  s i tuation is  not reme-

died” probably  const i tutes  a  c la im

that must  be reported under a

c l a i m s  m a d e  p o l i c y .   T h u s ,

regardless  o f  the  s tate  law appl ied ,

the  not ice  prov i s ions  o f  a  c la ims

made  po l i cy  w i l l  be  s t r i c t l y  con-

strued and enforced.

In the event that the policy -

holder  decides  not  to  renew a

c la ims  made  po l i cy  w i th  i t s  cur-

rent insurance company, it  is  vital-

ly  important to purchase the “tai l”

coverage  that  i s  usua l ly  ava i lab le

under the pol icy.   The “tai l ,”  a lso

known as  the  Extended Report ing

Per iod,  a l lows the pol icyholder  to

report  c la ims that  are received

af ter  the  pol icy  per iod  has  lapsed

thus  sav ing  coverage  for  an other-

w i se  unt ime ly  c l a im .   

The type of  insurance sought

w i l l  g e n e r a l l y  g o v e r n  w h e t h e r

in su rance  compan ie s  w i l l  o f f e r

the pol icy  on an occurrence or

c la ims  made bas i s .   As  i s  t rue  wi th

al l  insurance pol ic ies ,  pol icyhold -

ers  are  best  served to read and

understand the  coverage  before  a

premium i s  pa id .

defense  costs  whi le  the lawsuit  i s

proceeding or  at  the conclus ion of

the lawsuit.   Alternatively,  the

po l i cy  may  g ive  the  in surance

company the  opt ion to  defend or

require  the pol icyholder  to con-

d u c t  i t s  o w n  d e f e n s e .   M o r e

importantly ,  i f  the c la ims made

p o l i c y  p r o v i d e s  a n y  t y p e  o f

defense ,  the  insurance company ’ s

payment  o f  de fense  costs  usual ly

wi l l  e rode  the  ava i lab le  l imit  o f

l iabi l i ty.   Returning to the exam-

ple  d i scussed  above ,  when the

i n s u r a n c e  c o m p a n y  p a y s

$500,000 to defend the claim, the

pol icyholder  has  only  $500,000

left of its  $1 mill ion l imit to settle

or  pay  any  judgments  rendered on

the c la im.

F ina l l y ,  un l ike  occur rence -

based  po l i c i e s ,  c l a ims  made  po l i-

cies  are not at  al l  f lexible with

respect  to  g iv ing not ice  of  a  c la im.

To the contrary,  fai lure to comply

with the notice provis ions of  a

c la ims  made  po l i cy  may  re su l t  in

complete  for fe i ture  of  an other-

wi se  covered  c la im.   As  noted

above ,  most  c la ims  made  po l ic ie s

require that  notice of  a  “claim” be

given to the insurance company

dur ing  the  pol icy  per iod.   “Cla im”

is  often a broadly  def ined term

tha t  inc lude s  any  demand  fo r

money  damages .   Th i s  means  that

a letter from an attorney al leging

sexual  harassment in the work -

p lace  wi th  a  concluding  paragraph

that says  “We wil l  be forced to

seek  compensa to ry  damages  in



the  adminis t rator ’ s  coverage  dec i-

s ion where the evidence of  taint is

s t rong.   For  example ,  i f  an insurer

l iab le  to  pay  benef i t s  i t se l f  under

the p lan ignored or  made se lect ive

use of  the evidence before i t  or

fa i led to fol low i ts  own internal

claims-handl ing procedures ,  then

the court  wi l l  apply  a  heightened

standard of  review.   

However,  at  least  one federal

dis tr ict  court  in  New Jersey  has

held that the standard of  review

can never be de novo where the

plan gives discretionary authority

to the administrator.   The decision

of  even the most  highly-conf l icted

plan administrator  wi l l  be  evaluat-

ed  wi th  only  a  “h igh  degree  o f

skepticism,” not on a total ly  clean

slate.  Although this is better than

tradit ional  “arbitrary and capri-

c ious”  rev iew,  the  insurer  s t i l l

e n j o y s  a n  a d v a n t a g e  o v e r  t h e

employee.   Moreover ,  the inten-

s ive  factual  inquiry  required by

the  “ s l id ing  sca le”  approach  wi l l

make  these  case s  more  compl ica t-

ed and more expens ive  for  the

employee to l i t igate .

The  rea l i t i e s  o f  ERISA l i t i ga-

t ion make apparent  the impor-

tance of  obtaining the ass istance

of  exper ienced d i sab i l i ty  coverage

counsel  when the insurance carr i-

e r  in i t i a l l y  den ie s  the  c l a im ,

be fore  a  lawsui t  has  become nec-

es sary .   The  employee  must  be

careful to ensure that the record

before  the  insurance  carr ier  i s

determine e l ig ib i l i ty  for  benef i ts ,

so as  to take advantage of  the

“arbitrary  and capr ic ious”  stan-

dard of  review.   However ,  the

Supreme  Cour t  l e f t  open  an

escape hatch in Firestone:  i f  the

plan adminis t rator  i s  operat ing

under a confl ict of interest that

could c loud i t s  decis ion-making

process ,  then deferential  judicial

review might  not  be  appropr iate .

Unfortunately ,  the Supreme Court

did not  provide much guidance as

to  when such a  conf l ict  might

exist.  

This  i s sue  has  rece ived sub-

stantial attention recently from the

federal  courts  in and around New

Jersey.   Although the case law

continues to evolve, these courts

have held that an insurance carrier

who both determines el ig ibi l i ty

for  d i sab i l i ty  benef i t s  and pays

those  benef i t s  out  o f  i t s  own pock-

et  may have a  conf l ic t  o f  interest

that gives it an incentive to act in

its own self-interest,  rather than in

the  f iduc ia ry  in te re s t s  o f  the

employee ,  and  wrong fu l l y  deny

benefits.  In this situation, the

c o u r t  m u s t  e m p l o y  a  “ s l i d i n g

scale” approach to the standard of

review.  The court  must conduct a

fact- intens ive  inquiry  to  deter-

mine  the  extent  to  which the

insurer’s  apparent confl ict  tainted

i t s  analys i s  o f  the  coverage  i s sues

in the particular case at hand.  The

court then adjusts the standard of

review to match the extent of the

confl ict ,  g iving less  deference to

ERISA p lan  i s  supposed  to  be

rev iewed de  novo ,  which  means

that the court decides the question

of  coverage i tse l f  on a c lean s late,

with no deference being given to

the plan administrator ’s  decis ion.

However ,  in  the Firestone case,

the  Supreme Court  determined

that, where the plan documents

g i ve  the  admin i s t r a to r  d i s c r e -

tionary authority to determine el i-

g ibi l i ty  for  benef i ts  or  interpret

the terms of the plan, a court can

overturn an administrator ’s  denial

of  benef i t s  only  i f  the administra -

tor ’ s  dec i s ion was  “arb i t rary  and

capricious.”   In other words,  the

fact that the administrator made

the wrong decis ion i s  not  enough

to obtain a reversal.  Rather, the

e m p l o y e e  m u s t  s h o w  t h a t  t h e

administrator abused its  discret ion

based on the facts avai lable to the

administrator at the time it  made

the decis ion to  deny benef i t s .   The

purpose  of  extending this  k ind of

deference to the administrator ’s

coverage  dec i s ion i s  to  keep d i s -

putes  over  d isabi l i ty  and other

benef i ts  out  of  court  and channel

them into the insurance compa-

nies ’  internal  dispute resolut ion

processes ,  which are  thought to be

qu icker  and  cheaper  fo r  the

employee .   

After  Firestone was  dec ided ,

m o s t  e m p l o y e r s  a n d  i n s u r a n c e

companies  changed the  terms o f

the i r  employee  long  term d i sab i l i-

ty  plans to grant the plan adminis-

trator discretionary authority to
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Insurance should provide secur i ty  and peace of  mind.   In  exchange

for  a  premium payment ,  the  pol icyholder  external i zes  r i sk .   However ,

the relationship of  trust  between policyholder and insurer that once

existed has vanished.   The cavalry has turned and run,  the umbrel la

l ies in tatters and the good hands are a f ist .   All  too frequently,  the

insurer ’ s  response  to  a  va l id  request  for  coverage  i s  ‘c la im denied. ’

We,  in the Lowenstein Sandler  Insurance Pract ice Group,  st i l l  bel ieve

that insurance pol ic ies  provide coverage.   We wil l  advise our c l ients

of  their  r ights ,  guide our c l ients  down the tortuous paths of  c la ims-

handl ing,  and partner  with our c l ients  to  pursue coverage through l i t-

igat ion when necessary.   We stand prepared to be your insurance

advocate.

complete:   that al l  evidence bear-

ing  on the  coverage  i s sues  has

been provided to the carrier and

that the proper arguments have

been made as  to  how that  evi-

dence should be interpreted.   Not

only  wi l l  th i s  minimize  the  l ike l i-

hood that the denial  wil l  stand and

that l i t igation wil l  be required,  but

i t  wi l l  a l so  put  the employee in the

best  poss ib le  pos i t ion to  show the

court  that ,  by  denying the c la im,

the insurer did indeed act arbitrar-

i ly  and capr ic ious ly .   

For  more informat ion on any insurance coverage matter ,  
p lease  contact  Robert  D.  Ches ler ,  Esq .  at  973-597-2328


