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LOCAL GOVERNMENT LAW

BY CHRISTOPHER S. PORRINO AND MICHAEL T.G. LONG

Pay-to-Play Deadline Nears

A step-by-step guide for
businesses subject to the
Sept. 28 reporting requirement

usiresestha received$50000 or

more during calendaryea 2006

from contracts with New Jersey
publicertities mustfile astatemenseting
forth all pditical contibutions of more
than $30 mack by the busnessand cer-
tain of the busnes’s key persomd and
affiliated enities. Thestatement— known
as the Chater 271 Business Entity
DisclosureStatemeni{Form BE) — must
befiled with theNew JerseyElection Law
Enforcenent Commission (ELEC) no
later than Septenber28.

Examplesof busneseslikely subed
to the payto-play requirementsinclude
law firms, accowntants nonpofit orgari-
zations, medica professionals hosptals,
private sctools and universities, invest
mentmaragemenfirms, banks construc-
tion companies engineeing firms, real
estatale\elopes, andanyotherindividual
or organization that providesgoodsor ser-
vices or othemwise engagesin business
with New Jeseygovenmentalentities

Thefollowing is a step-bystep guide
for businesss suwbject to this reparting
requirenent.

“Pay-to-play’ refers to the perception
that governmert work is awarded on the
bags of a businesss pditica contribu-
tions rather than merit. To combet that
peceptionin New Jasey, aconplexseies
of laws was enacted to regulate and moni-
tor political contributions mede by those
companies doing busness with New
Jergy government & the stak, county or
local level.

In September 2004, then-Governor
JameMcGreevey issied Executive Order
134, which waslater codfied as amerded
by legislation known as Chapter 51. L.
200b, ch. 51 (codifiedat N.JSA. 19:44A-
2013 to -20.25). Under Executive Order
134 and Chapter 51, a businessthat has
cortributed to the curert governaor, any
candidate for governor, or any state or
county political party committee is barred
from entering contracts with state-level
executive agencies for at leag 18 months.
N.JSA. 19:44A-2014. Exeattive Order
134ard Chapter51 asorequire such bus-
nesesto disdose cortributions made to
any politica adion committees (PACs)
within the prior four years N.J.SA.
19:44A-20.18.

Another law, known as Chapter 19,
resticts bushessetha made certain polit-
ical contributions from entering contracts
with the exeautive and legislative brandh-
esof stdegovernment, aswell asagences,
counties ard municipdities. L. 2004, ch.
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19 (codified a N.JSA. 19:44A-20.3 to -
2012).

Pay to play rules have dso been
erected at the agency and loca level. For
example, the State Invedment Council
issued regulaions setiing forth disclosure
ard disqudification provisions applicable
to investment management firms engaged
by the New Jersey Division of Investment.
N.JA.C. 17:16-4. Additionaly, mare than
eighty municipalities, independent author-
ities and boards of education have enact-
edpay to play ordinances and resdutions.

Finally, on Jan. 5, 2006, Chapter 271,
the most recent addition to New Jersegy’s
pay to play laws, was enacted. L. 2005, ch.
271 (codified at N.JSA. 40A:11-51,
19:44A-20.26 to -20.27). Chgpter 271
requires the disclosure of a businesss
pdlitica contributions made within the 12
months prior to the award of certain con-
trads. N.JS.A 19:44A-20.26.
Additiondly — ard for the purposes of the
upcoming Sepgember 28 deadine —
Chepter 271 requires businesses tha
received $50,000 or more from govern-
ment contracts in 2006 to file an annual
disdosue statement providing detaled
cortract and contribution informaiton.
N.JSA. 1944A-20.27.

Who must file?

A Form BE mugt be filed by every
businessthat received $50,000 or morein
agorecate payments from contracts with
New Jasey public entities during cdendar
year 2006. Chapter 271's requirements
apply to both for-profit and nonprofit orge:
nizations. N.JA.C. 19:25-26.1.

In determining whether the $50,000
threshold has been met, every contract
with a New Jersey public entity must be
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included. In other words thee are no
exceqionsrelatedto the method by which
the cortract was awaded or a minimum
dollaramount percontract.

For contiactsthat span muitiple yeas,
only paymers thatthebusinessreceived in
2006 areincludedin the $50,000 calcula
tion. However, this may well include cor+
tractserteredprior to 2006 fromwhich the
business received payments in 2006.
Furthermorg under Chager 271, most
grantsfrom pulic entities are considered
government “contrads” armd must be
included in threshold calcuation aswell.

Whosecortributionsare relevant?

Onee a busness deermires tha it
received payments of $50,000 or more
from governmeimcontra¢sin cdendaryear
2006, the busnessmug detemine which
political contributions if ary, shoud bedis-
closedonthe Form BE.

Under Chapter271, cortributions are
attibuted to thebusness if macdke by any of
the business’s high-level personnel and
affiliated entities, including: (1) ary “prin-
cipal”; (2) any “partner’; (3) ary “officer”;
(4) ary “directof or “truste&; (5) the
spoug of any principd, patne, officer,
directa, or trustee (6) ary “sibddiary
directly or indirectly cortrolled by thebusk
ness; (7) any “continuing pditical conm:
mittee[i.e.,PAC] directly orindirectly corr
trolled” by thebusines; and (8) if thebus-
nessis a hatual peron (i.e., a sole propri-
etordip), thatpersoris spouseor any child
residng with the peson. N.JSA. 19:4A-
20.26b;N.J.A.C 19:25-%.6.

As only thosecontibutions mace dur-
ing cdendar year 2006 are relevant, the
businesneed only focus on thosepersors
andentities asociatedwith the businessin
2006.

Which contributions must be dis-
close®

Oneae therelevant persms and ertities
have been identified, the busiress must
asseswhetherary repatalle contributions
were made by those pesors or ertities.
Whethe a given contritution is repatable
is driven by two key corsideations: 1) the
recipient of the contributian; ard 2) the
amountof the cortribution.

Cortributions to the following list of
recipientsmug bedisclcsed

1. gowerror,

2. datesenator
3.memierof generdassemty;
4. conty executive;

5. county freeholder;

6. county sheriff;

7. county clerk;

8. county registrar of deeds;

9. county suToggte;

10. mayor;

11. member of municipa
coundl;

12 member of school board,
13. fire commissoner;

14. member of charter study
commisson;

15. bdlot question committee
(induding gubernairial
inaugural event committee);
16. state pdliticd party
committee

17. county politica party
committee

18 municipd politicd party
committeg

19. legislative leadership
committee and

20. PAC.

Only contributionsto New Jersey can-
didaesard organizations need to be con-
sidered Contributionsto fecerd candidates
or fedeal political organizations do not
implicate Chapter 271 or other pay to play
laws.

Under Chapter 271, a contribution is
reportable only if it exceads $300.
Cortributions made in an election cycle or
cdendaryear, hovever, mug be considered
in theaggregae. For example, if abusiness
cortributed $200 to a muncipal pditica
paty committee in Februay 2006 and
made a second $200 contribution to the
samecommittee in November 2006, those
cortributions must be disdosed because
together they exceed $300 in a calendar
yea. Similatly, if a budness contributed
$20 to a canddate for a generd eection
and later contributed another $200 to the
samecanddate for the same generd elec-
tion, the business must disclose both $200
cortributions because, in the aggregate,
they totd more than $300 in one election
cyde.

All types of contributions must be
included, whether in the form of a check,
cas$ (“currency”), loan or “in-kind” contri-
bution. In-kind contributions include free
“goodsor services' providedto acandidate
or commitee but do not include services
provided by individuas volunteering their
own time to sypport the candidate or com-
mittee.

How to file the Form BE.

For each reportable contribution, the
Form BE requires disclosure of thecontrib-
utor’s name, address and “type”’ (i.e.,, sde
proprietor, “other business entity,” princi-
pal, partner, officer, director, spouse, child,
subsdiary or PAC). The Fam BE dso
requires the busness to identify the recipi-
ent's name, politica office or committee
type, contribution type, contribution date
and amourt.

Every business tha received $50000
from government cortrads in 2006 mustfile
a Fom BE even if the busness had no
reporteble contributions in 2006. However,
thosebusnesses with no reportable contribu
tiors are relieved of the obligation of provid-
ing detailed contract informetion.

If the business made at least one
reportable contribution in 2006, it must pro-
vide detdled information regarding the gov-
ernment contracts from which it received
paymentsduring 2006. The FormBE requiles
the disdosure of the name of the contracting
pubic ertity; the contrect date; the contract
identifi cation number; the public entity type;
the public ertity’saddress; adescription of the
goads sewvices, or equipmert provided or the
propety sold; andtheanmountreceived from
thepubic enity in 2006.

The 2006 Form BE is avalable on
ELEC's Web site
(https:/Mwwnetl.gatenj.us/Ipd/elec/ptp/p2p
.html), and the conpleted form must be
uploadedto the Web site by Sepgember 28.
The filing of future Form BEs will be
requrednolatrthanMarch 30 of eechyear.
Busnesesthatfalil tofileaForm BE are sub-
jed to finesandpotenially other sanctions.

Chapter 271 and New Jersey’s
other pay-to-play laws have become a
necessaryconsderaton when doing
businesswith state, courty or local gov-
ernrment Conpliance with the complex
statutory and regulatory scheme fre-
quently involves significart informa
tion-gathering efforts, coupled with
highly fact-sendtive analysis.
Furthermore, in New Jasey’'s ever-
changng legaland political landscae,
up-to-dae knowledge of the pay to play
laws is es®ntial. Accordingly, bus-
nessestha perform government work
in New Jaseymust give careful consid
erdion to numerous issues, including
the dewelopment of appropriate policies
and protocols and the appointment of
internal personnel with oversight
regorsibility. B



