




comprehensive new US regulation, what are the chances that it has the manpower, resources, or
inclination to enforce another body’s laws? In order to qualify, the non-EU competent authority
would need the authority to employ a laundry list of powers and the ability to exercise them at
any time, including the ability:

•  to access any document in any form and to receive a copy of it from the AIFM; 
•  to require information from any person and, if necessary, to summon and question 

any person with a view to obtaining information; 
•  to impose a suspension of professional activity; 
•  to curtail any practice that is contrary to the regulations implementing the Directive; 
•  to freeze or sequester assets; 
•  to impose suspension of the issue, repurchase, or redemption of fund units; and 
•  to withdraw any authorization previously granted to an AIFM. 

Some Directive provisions are not likely to be controversial, either because they encompass 
accepted best practices and/or because sophisticated investors routinely require their 
implementation already: maintenance of professional indemnification insurance, investment of
personal resources by the manager, independent verification of asset value, and full disclosure
of existing and potential conflicts of interest. There is even a bright side: it would be easier and
less costly for managers to market to professional investors throughout the EU using just one set
of rules.

It is unimaginable, however, that the Directive could be adopted in either of its current forms. If it
were, a huge subset of managers, including those based in the US, would be precluded from 
marketing to or accepting unsolicited investments from EU professional investors, and the ultimate
result would be fewer choices for those investors.
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