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There is something for everyone
in the suitably named Worker,
Homeownership, and Business
Assistance Act of 2009-including
potential recoveries for
unsecured creditors of a debtor
reorganizing or liquidating
pursuant to the United States
Bankruptcy Code.

Background

Two significant laws were enacted
in 2009 that impact how taxpayers
utilize net operating losses for
federal income tax purposes. A net
operating loss (“NOL") arises when
a company's deductible expenses
exceed its gross income in any given
tax year. The first law is the
American Recovery and
Reinvestment Act of 2009, which
extended the time an eligible small
business (defined generally as a
business with average gross receipts
of $15 million or less) could elect to
carry back net operating losses. The
second is the Worker,
Homeownership, and Business
Assistance Act of 2009, which
provided a similar NOL carry back
election to businesses of every size.

Application

Prior to enactment of the new laws,
an NOL could only be carried back
two years (an NOL could also be
carried forward 20 years). Under the
new laws, at the taxpayer's election
an NOL incurred in a tax year
beginning or ending in 2008 or
2009 may be carried back three,
four or five years (the 20-year carry
forward period remains intact, as
does the two-year carry back period
if no election is made). This means a
taxpayer now may be eligible to
collect a tax refund for years that
previously were off limit.

Example: Assume a taxpayer had
taxable income of $20 million in
2005, $40 million in 2006, broke
even in 2007 and 2008, and lost
$80 million in 2009. Under prior
law, the $80 million NOL would
not have generated a tax refund,
since it only could have been
carried back two years (to 2007
and 2008), years in which no tax
was paid (the $80 million NOL
could have been carried forward
to offset income from future
years). Under the new laws, the

2009 NOL can be carried back to
2005 and 2006, thus generating
a refund of the tax paid in

those years.

The potential value for taxpayers
under the new laws is significant.
The Joint Committee on Taxation
("JCT") estimates that the new
carry back provisions will benefit
businesses by nearly $34 billion in
2010 alone. Also, a taxpayer who
elects to carry back an NOL to a
prior profitable year may be able to
obtain a "quick refund," speeding
the recovery of its tax refund. To
offset lost revenue, the new laws
increased certain penalties for not
filing tax returns on time.

Potential Benefit to Creditors

For creditors of a reorganizing or
liguidating company, the new laws
have the potential to generate cash
to pay claims that previously was
not available. Under the new law, a
debtor that previously was not
eligible to receive a tax refund now
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may be eligible to collect several
years' worth of refunds. In the
example above, literally tens of
millions of dollars may be recovered
from the IRS. The potential increase
in a debtor’s available cash will
significantly assist reorganizing
debtors with paying their debts
going forward, and thereby avoid
potential conversion to a case under
Chapter 7 (liquidation) under the
Bankruptcy Code. Alternatively, a
debtor already participating in
Chapter 11 with a plan of
liquidation will have more funds
available to pay its debts through
the plan. Moreover, the speed in
processing refunds will significantly
benefit debtors who are in a cash-
crunch situation.

Because the extended carry back
period under the new law requires a
taxpayer election, there may be
situations in which the interests of
creditors and debtors diverge. For
example, a reorganizing debtor may
prefer not to carry back NOLs,
thereby preserving them to offset
future earnings. On the other hand,
a creditor with no continuing

interest in the reorganized debtor
would greatly prefer that the debtor
elect to carry back its NOLs, thereby
securing additional funds to pay
claims. Thus, it becomes critically
important for creditors to negotiate
whether the debtor will make the
carry back election.

Caveats

There are some limitations to be
aware of under the new laws. For
example, a taxpayer generally may
elect to carry back an NOL more
than two years for losses incurred
either in 2008 or in 2009, but not
both years. Also, if a company
elects to carry back an NOL five
years, the NOL generally can only be
used to offset 50% of the taxable
income earned in that fifth
preceding year; any unused NOL
then would be carried forward to
other years, beginning with the
fourth preceding year. Also of note
is that any refund exceeding $2
million automatically is reviewed by
the JCT. The review potentially could
slow down the taxpayer's receipt of
its refund. In addition, certain

companies that participated in the
Troubled Asset Relief Program are
prohibited from participating in the
NOL carry back program. Finally, not
every state and local government
follows federal tax law. Therefore,
before deciding whether to carry
back NOLs under the new laws, a
company should consider the
impact of that decision on its state
and local tax liability.
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Circular 230 Disclaimer: To ensure compliance with requirements imposed by the IRS, we inform you that any U.S. federal tax advice contained in this communication (including any
attachments) is not intended or written to be used, and cannot be used, for the purpose of (i) avoiding tax-related penalties under the Internal Revenue Code or (i) promoting,
marketing or recommending to another party any transaction or tax-related matter(s) addressed herein.

Lowenstein Sandler makes no representation or warranty, express or implied, as to the completeness or accuracy of the Alert and assumes no responsibility to update this Alert based
upon events subsequent to the date of its publication, such as new legislation, regulations and judicial decisions. Readers should consult legal counsel of their own choosing to discuss
how these matters may relate to their individual circumstances.
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